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Court Filg No,

ONTARIO N A\ 4
SUPERIOR COURT OF JUSTICE 104’4'5 —CDCL
BETWEEN:
MERIDIAN CREDIT UNION LIMITED
Applicant
-and-
VANDERMEER GREENHOUSES LTD.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985 ¢, B-3, as amended, section 101 of the Courts of Justice Act, R.5.0. 1990 ¢. C .43,
as amended, and Rule 14.05(3)(g) of the Rules of Civil Procedure

NOTICE OF APPLICATION
TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The claim
made by the applicant appears on the following page.

THIS APPLICATION will come on for hearing on Friday, the 21°' day of February,
2014, at 10:00 a.m. at 330 University Avenue, Toronto, Ontario, M5G 1R7.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario
lawyer acting for you must forthwith prepare a notice of appearance in Form 38A
prescribed by the Rules of Civil Procedure, serve it on the applicant's lawyer or, where
the applicant does not have a lawyer, serve it on the applicant, and file it, with proof of
service, in the court office, and you or your lawyer must appear at the hearing.



IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of
appearance, serve a copy of the evidence on the applicant's lawyer or, where the
applicant does not have a lawyer, serve it on the applicant, and file it, with proof of
service, in the court office where the application is to be heard as soon as possible, but
at least 4 days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE
THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY
BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: February ’l, 2014 Issued by:

Address of court OQﬁ‘ TeN
330 University Avenue

Toronto, Ontario
M5G 1R7

TO: SEE SERVICE LIST ATTACHED
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APPLICATION

THE APPLICANT, MERIDIAN CREDIT UNION LIMITED (“Meridian”) MAKES

AN APPLICATION FOR:

a) if necessary, an order abridging the time for service and filing of this notice
of application and the application record, validating service effected to
date, and an order dispensing with service thereof on any party other than
the persons served;

b) an order appointing Zeifman Partners Inc. as receiver (in such capacities,
the "Receiver”), without security of all the assets, undertakings, and
properties of the Respondents, substantially in the form of the draft order
attached hereto as Schedule “A”;

c) costs of this application on a substantial indemnity basis; and

d) such further and other relief as this Honourable Court should deem just.

THE GROUNDS FOR THE APPLICATION ARE:
a) The Respondent (“Vandermeer”) is an insolvent Ontario corporation

that operates a chrysanthemum greenhouse and a biogas digester
(which produces energy sold to the Ontario Power Authority), both
located in Niagara-on-the-Lake, Ontario. The Applicant ("Meridian”) is
the Respondent’s primary secured creditor. Zeifman Partners Inc.
("Zeifman") has been operating the Respondent as a privately-
appointed receiver and manager since July 19, 2011, while marketing

the business for sale as a going concern.



b) Vandermeer's debt to Meridian has increased to $6,787,334.39 as at

January 28, 2014. The increase is due in part to accruing interest, but
is also due to protective costs incurred to maintain the flower and
digester divisions, and also due to the continued operation of the
Company’s business by Zeifman during the marketing efforts.

The marketing effort by Zeifman has recently generated interest from
at least one serious potential purchaser. Given the ongoing
controversy surrounding certain litigation that has arisen; the need to
conclusively assign certain key agreements to any purchaser: the lack
of any representations or warranties that will be made to any
purchaser; and the desire of any purchaser to obtain clear title to the
assets of the Company, it would be both just and convenient to have
any sale effected through a court-approved process and vesting order,
on notice to all affected parties. The sale of the Company's business
as a going concern, which can best be effected through a court-
appointed receivership, is also in the public interest, because it will
preserve the employment of those working in the Company's
operations, and it will ensure the continued operation of a valuable
alternative renewable energy source.

Meridian as a secured creditor wishes to ensure an orderly sale and
distribution of the Company's assets.

Meridian wishes to take any and all steps necessary to protect the

security granted by the Company to Meridian and realize on same.



Zeifman is a licenced trustee in bankruptey and is familiar with the
circumstances of the Meridian loan and security, having been involved
as receiver and manager of the Company for the past two-and-a-half
years.

Zeifman has consented to act as court-appointed receiver with respect
to the Company.

Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985 c.
B-3, as amended.

Section 101 of the Courts of Justice Act, R.5.0. 1990, ¢. C 43, as
amended.

Rules 1.04, 2.03, 3.02 (1), 14.05(3) (9) and (h), 16.04 (1) and 38 of the
Rules of Civil Procedure.

Such further and other grounds as counsel may advise and as this

Honourable Court should deem just.

The following documentary evidence will be used at the hearing of the

application:

a)

The affidavit of Bernie Huber sworn January 31, 2014 and the exhibits

attached thereto;

The consent of Zeifman Partners Inc. to act as receiver of the

Respondent; and

Such further evidence as counsel may advise and as this Honourable

Court may permit.
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Schedule A"

Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOQURABLE ) WEEKDAY, THE #
)
JUSTICE ) DAY OF MONTH, 20YR
MERIDIAN CREDIT UNION LIMITED
Applicant
-and-
VANDERMEER GREENHOUSES LTD.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985 ¢. B-3, as amended, section 101 of the Courts of Justice Act, R.8.0. 1890 ¢. C 43,
as amended, and Rule 14.05(3)(g) of the Rules of Civil Procedure

ORDER

THIS APPLICATION for an Order pursuant to section 243(1) of the Bankruptcy and

Insolvency Act, R.S.C. 1985, ¢. B-3, as amended (the "BIA") and section 101 of the Cowrts of

Justice Act, R.S.0. 1990, ¢. C.43, as amended (the "CIA"appointing Zeifman Partners Inc, as
receiver (in such capacitics, the "Receiver") without security, of all of the assets, undertakings

and propertics of Vandermeer Greenhouses Ltd. (the "Deblor") acquired for, or used in relation
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to a business carried on by the Debtor, was heard this day at 330 University Avenue, Toronto,

Ontario.

ON READING the affidavit of Bernie THuber sworn January 31, 2014 and the Exhibits
thereto and on hearing the submissions of counsel for [NAMES], no one appearing for [NAME]
although duly served as appears from the affidavit of service of [NAME] sworn [DATE] and on

reading the consent of Zeifman Partners Inc. to act as the Receiver,
SERVICE

I THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
is hereby abridged and validated so that this motion is properly returnable today and hereby

dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and scction 101 of
the CJA, Zeifiman Partners Inc. is hereby appointed Receiver, without security, of all of the
assets, undertakings and properties of the Debtor acquired for, or used in relation to a business

carried on by the Debtor, including all proceeds thereof (the "Property™),

RECEIVER'S POWERS

3, THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

{following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

{h) to receive, preserve, and protect of the Property, or any part or parts
thereof, including, but not limited to, the changing of locks and sccurity

codes, the relocating of Property to safeguard it, the engaging of
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(d)

(©)

independent security personnel, the taking of physical inventories and the

placement of such insurance coverage as may be necessary or desirable;

(0 manage, opcrate, and carry on the business of the Debtor, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or

ceasce to perform any contracts of the Debtor;

{0 engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatcver basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including without limitation those

conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtor or any part

or parts thereof;

to receive and collect all monies and accounts now owed or herealter
owing to the Debtor and to exercise all remedies of the Debtor in
collecting such monies, including, without limitation, to enforce any

security held by the Debtor;
to settle, extend or compromise any indebtedness owing to the Debtor;

o exccute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this Order;

to undertake environmental or workers' health and safety assessments of

the Property and operations of the Debtor;

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hercafler

instituted with respeet to the Debtor, the Property or the Receiver, and (o
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(k)

(m)

(n)

4.

seltle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereol and
negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate;

o sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not
exceeding $50,000.00, provided that the aggregate consideration

for all such transactions does not exceed $100,000,00; and

(i) with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, for section 31 of the Ontario Morigages
Act, as the case may be,] shall not be required, and in each case the

Ontario Bulk Sales Act shall not apply.

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

frec and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such alfected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as (o confidentiality as the Receiver deems advisable;



(o)  to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

(p) to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behall of and, il thought desirable by the Receiver, in the name of the

Debtor;

Q) to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtor, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor,

{r) to exercise any shareholder, partnership, joint venture or other rights

which the Debtor may have; and

(8} to take any steps reasonably incidental to the excreise of these powers or

the performance of any statutory obligations.

and in cach case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4, THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors,
officers, employees, agents, accounlants, legal counsel and shareholders, and all other persons
acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or apencies, or other entitics having notice of this Order (all of the
foregoing, collectively, being "Persons” and cach being a "Person”) shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Reeeiver's request.

F771742v3
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5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records™) in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copics thercof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph S or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other clectronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfetiered access to the Recelver for the purpose of allowing the Receiver to recover and (ully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retricving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may n its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.
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NO PROCEEDINGS AGAINST THE RECEIVER

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding™), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court,

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the
Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court,

NO EXERCISE OF RIGHTS OR REMEDIES

9. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or
affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract" as defined in the BIA, and further provided that
nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business
which the Debtor is not fawlully entitled to carry on, (i) exempt the Receiver or the Debtor from
compliance with statutory or regulatory provisions relating to health, safety or the environment,
(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent
the registration of a claim for len.

NO INTERFERENCE WITH THE RECEIVER

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or
leave of this Court.

CONTINUATION OF SERVICES

1. THIS COURT ORDERS that all Persons having oral or written agreements with the

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including

177174233
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without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in cach
case that the normal prices or charges for all such goods or services received afler the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtor or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsocver, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hercafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts™) and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

13, THIS COURT ORDERS that all employees of the Debtor shall remain the employees of
the Debtor until such time as the Receiver, on the Debtlor's behalf, may terminate the
employment of such employees. The Receiver shall not be liable for any employee-related
liabilitics, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may spectlically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.
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PIPEDA

14, THIS COURT ORDERS that, pursuant to clause 7(3)(¢) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (cach, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and Himit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the Debtor, and shall return all
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

15 THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or o take control, care, charge, possession or management (separately and/or
collectively, "Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian FEnviropmental Protection Act, the Ontario Environmental Protection Act, the Ontariv
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

POSSCES101.

(NNANEYS]
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LIMITATION ON THE RECEIVER’S LIABILITY

16, THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation,

RECEIVER'S ACCOUNTS

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges, and that the
Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge (the
"Receiver's Charge") on the Property, as security for such fees and disbursements, both belore
and alter the making of this Order in respect of these proceedings, and that the Receiver's Charge
shall form a first charge on the Property in priority (o all security interests, trusts, liens, charges
and encumbrances, statutory or otherwise, in favour of any Person, but subject to sections

14.06(7), 81.4(4), and 81.6(2) of the BIA.

18, THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purposc the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontanio Superior Court of Justice.

19, THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty {rom time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the normal rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.

FTT1742v3



FUNDING OF THE RECEIVERSHIP

200 THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
at such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the excrcise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,
in favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

21, THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
sccurity granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court,

22, THIS COURT ORDIRS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any

amount borrowed by it pursuant to this Order.

23, THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any {urther order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders ol any prior issued Receiver's Certificates.

GENERAL
24, THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

IRARE VA
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25 THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptey of the Debtor,

26, THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requasted to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order,

27 THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered (o apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose ol having these proceedings recognized in a jurisdiction outside

Canada.

28 THIS COURT ORDERS that the Plaintift shall have its costs of this motion, up to and
including ¢ntry and service of this Order, provided for by the terms of the Plaintif s security or,
if not so provided by the Plaintiff's security, then on a substantial indemnity basis to be paid by
the Receiver from the Debtor's estate with such priority and at such time as this Court may

determine,

29, THIS COURT ORDIERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.

PTEU T



SCHEDULE "A"
RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT §
I THIS IS TO CERTIFY that Zetfman Partners Inc., the receiver (the "Receiver”) of the
assets, undertakings and properties Vandemeer Greenhouses Ltd. acquired for, or used in relation

to a business carricd on by the Debtor, including all procceds thereof (collectively, the

“Property”) appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the

“Court") dated the of MONTI, 20YR (the "Order") made in an action having Court file
number -ClL- . has received as such Receiver from the holder of this certificate (the
"Lender”) the principal sum of § _, being part of the total principal sum of §_ which the

Receiver is authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily]{monthly not in advance onthe _____ day of

each month] after the date hercof at a notional rate per annum equal to the rate of per cent

above the prime commercial lending rate of Bank of _____ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to

the security interests of any other person, but subject to the priority of the charges set out in the

Order and in the Bankruptey and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all Hability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

MC U VandermeerReceivershipOrder
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the _ day of MONTH, 20YR.

ZEIFMAN PARTNERS INC,, solely in its
capacity

as Receiver of the Property, and not in its
personal capacity

Pert
Name:
Title:

MCUVandermeerReceivershipOrder
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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
MERIDIAN CREDIT UNION LIMITED
Applicant
-and-
VANDERMEER GREENHOUSES LTD.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985 c. B-3, as amended, section 101 of the Courts of Justice Act, R.S.0. 1990 ¢. C.43,
as amended, and Rule 14.05(3)(g) of the Rules of Civil Procedure

AFFIDAVIT OF BERNIE HUBER

I, BERNIE HUBER, of the City of St. Catharines, in the Regional Municipality of Niagara

and Province of Ontario, MAKE OATH AND SAY:

1. I am a Senior Commercial Credit Specialist with the Applicant, Meridian Credit
Union Limited (“Meridian”). | have responsibility for matters pertaining to
Vandermeer Greenhouses Ltd. (the “Company”) and, as such, have personal

knowledge of the matters to which | depose.

2. Where this affidavit has been made based on information received from others |

verily believe it to be true.



o

BACKGROUND

3. The Company is incorporated under the laws of the Province of Ontario.
Attached hereto as Exhibit “A” is a copy of a Corporation Profile Report produced
by the Ontario Ministry of Government Services dated February 25, 2011, with

respect to the Company.

4, The Company carries on business as a commercial greenhouse, growing
chrysanthemums for the wholesale cut flower market. In addition, the Company
operates upon its property a biogas digester which creates electricity that is sold

to the Ontario power grid.

5. Meridian is a Credit Union engaged in the business of lending money, and is the
successor of Niagara Credit Union Limited, following the amalgamation of
Niagara Credit Union Limited and HEPCOE Credit Union Limited on April 1,

2005..

THE LOAN FACILITIES AND SECURITY

6. Meridian and the Company entered into a Credit Facilities Agreement dated
March 29, 2010 and accepted and acknowledged by the Company on April 14,
2010 (the “Facility Letter”). The Facility Letter provides for the repayment of a
revolving operating loan to a maximum of $450,000.00 (which was to have

decreased to $200,000.00 on October 1, 2012) plus interest at the rate of prime
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plus 2.0% per annum; a term loan in the amount of $1,013,106.00 repayable with

interest at 6.42% per annum; a term loan in the amount of $2,300,700.00
repayable with interest at prime plus 2.0% per annum; a term loan in the amount
of $950,000.00 repayable with interest at 5.10% per annum; as well as a letter of
credit in the amount of $14,060 repayable with interest at prime plus 2.0% per
annum if drawn. Attached hereto as Exhibit “B” is a true copy of the Facility

Letter.

As security for the Company’s obligations to Meridian, the Company executed a
Business Loan General Security Agreement April 19, 2001. Attached hereto as
Exhibit “C" is a true copy of the general security agreement. The general security
agreement was authorized by a specific resolution of the board of directors of the

Company dated April 19, 2001, a copy of which is attached hereto as Exhibit “D".

As further security for the obligations of the Company, Meridian has obtained a

guarantee from John A. Van Berkel and Anna C. Van Berkel.

Meridian perfected its security interest by registration pursuant to the provisions
of the Personal Property Security Act and has been continuously perfected
thereunder since September 21, 1989. The only other registration made under
the said Act was on January 26, 2009 by Ryder Truck Rental Canada Ltd..
Attached hereto as Exhibit “E” is a copy of a Personal Property Security
Registration System search dated January 17, 2014 with a file currency of

January 16, 2014.
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As further security for the obligations of the Company, the Company granted to
Meridian a collateral charge/mortgage of land upon its lands located on Four Mile
Creek Road in Niagara-on-the-Lake (the “Charged Lands”), which was registered
on August 15, 2008 as Instrument number NR185256 (the “Meridian Charge”). A
true copy of the Meridian Charge, together with a copy of Standard Charge

Terms No. 200522, is attached and marked collectively as Exhibit “F”.

MERIDIAN DEMANDS

11.

12.

13.

On March 11, 2011, | delivered a Notice of Intent to Realize on Security to the
Company as required under section 21 of the Farm Debt Mediation Act (the

"'FDMA Notice”). Attached as Exhibit “G” is a true copy of the FDMA notice.

After the period provided for in the FDMA Notice had expired, demand was made
and a notice of intention to enforce security was sent by registered mail to the
Company. Attached hereto collectively as Exhibit “H” are true copies of the
demand letter and notice dated April 1, 2011 and mailed by registered mail that

day, together with the registered mail receipt.

As at the date of the demand, the amount due to Meridian by the Company was
$4,173,170.56. The Company was required to pay this sum plus interest from
April 1, 2011 at the rates specified in the Facility Letter. At the date of demand,

Meridian’s prime rate was 3.0%.

foe



14. The demands expired on April 13, 2011, and neither the Company nor

guarantors had paid the amounts demanded.

THE PRIVATE RECEIVERSHIP

15, OnJuly 19, 2011, Meridan, with the consent of the Company, appointed Zeifman
Partners Inc. (“Zeifman”) as receiver/manager of the Company. Attached hereto
collectively as Exhibit “I” are copies of the signed appointment dated July 19,
2011, as well as Zeifman’s Notice and Statement of Receiver dated July 25,
2011,

16. Zeifman has continued to manage the operations of the Company, including both
the greenhouse and the digester, to date, while marketing the property and

undertaking of the Company for sale.

SUMMARY OF THE DIGESTER OPERATIONS AND RELATED ISSUES

17. The operation of the biogas digester located on the Charged Lands has been
carried on by Zeifman in accordance with the terms of its appointment by
Meridian. The operation is regulated by the Ontario Ministry of the Environment
("MOE"), as well as the Ontario Ministry of Agriculture and Food ("OMAF™).
Energy is sold to the Ontario Power Authority (‘OPA”) pursuant to an agreement
under the Renewable Energy Standard Offer Program (‘“RESOP”) between the
Company and OPA. The RESOP Agreement was acknowledged in an
agreement among Zeifman, Meridian, and OPA dated December 12, 2011, a

copy of which is attached hereto as Exhibit “J”.



18.

19.

20.

21.

22.
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The MOE issued a Provisional Certificate of Approval for the biogas digester

dated October 30, 2009, and amended March 25, 2011 (together, the “MOE
Certificate”). A copy of the MOE Certificate is attached and marked as Exhibit

“Kn

As required from time to time, Zeifman has cooperated with requests for
information from, and investigations conducted by, both the MOE and OMAF.
Zeifman has also overseen various repairs and improvements to the digester that
have been required over the course of the appointment, the cost of which has

been borne by Meridian.

In May, 2012, Zeifman and Meridian became aware of an application made by
Richard and Judi Zirger (the “Zirgers”), who own property adjacent to the

Charged Lands, to the Normal Farm Practices Protection Board (“NFPPB").

Attached as Exhibit “L” is a copy of correspondence from the NFPPB erroneously
addressed to “Vandermeer Nurseries”, but received by Zeifman at the

Company’s address.

Zeifman and Meridian participated in the NFPPB hearing process, and prepared
to attend a four-day hearing scheduled to proceed on November 13, 2012. The
Zirgers attended and sought an adjournment that was granted on terms, and in

December 2012 withdrew their application to the NFPPB.
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In December, 2013, the Zirgers commenced an action in the Superior Court of

Justice at Toronto against the company, Meridian, and several other defendants
concerning the operation of the digester. A copy of the statement of claim issued
December 19, 2013, in Court File Number CV-13-495252 is attached and

marked as Exhibit “M”,

BASIS FOR APPOINTMENT OF A RECEIVER

24.

25.

The debt to Meridian has increased to $6,787,334.39 as at January 28, 2014.
Attached and marked as Exhibit “N” is a copy of an account statement dated
January 28, 2014. The increase is due in part to accruing interest, but is also due
to protective costs incurred to maintain the flower and digester divisions, and also
due to the continued operation of the Company’s business by Zeifman during the

marketing efforts.

The marketing effort by Zeifman has recently generated interest from at least one
serious potential purchaser. Given the ongoing controversy surrounding the
claims made by the Zirgers; the need to conclusively assign the RESOP
Agreement, the MOE Certificate, and other key agreements to any purchaser:
the lack of any representations or warranties that will be made to any purchaser;
and the desire of any purchaser to obtain clear title to the assets of the
Company, | believe that it would be both just and convenient to have any sale
effected through a court-approved process and vesting order, on notice to all

affected parties. The sale of the Company’s business as a going concern, which



26.

27.

28.

29.

30.

8
can best be effected through a court-appointed receivership, is also in the public

interest, because it will preserve the employment of those working in the
Company’s operations, and it will ensure the continued operation of a valuable

alternative renewable energy source.

Meridian as a secured creditor wishes to ensure an orderly sale and distribution

of the Company's assets.

Meridian wishes to take any and all steps necessary to protect the security

granted by the Company to Meridian and realize on same.

| believe that in all of the circumstances, it would be just and convenient for the

Court to appoint a receiver as sought in Meridian’s application.

Meridian proposes that Zeifman be appointed as receiver of the Company.
Zeifman is a licenced trustee in bankruptcy and is familiar with the circumstances
of the Meridian loan and security, having been involved as receiver and manager

of the Company for the past two-and-a-half years.

Zeifman has consented to act as court-appointed receiver with respect to the

Company.
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31. I make this affidavit in support of Meridian’s application for the appointment of a

receiver over the assets of the Company, and for no other or improper purpose.

Sworn before me at the City
of St. Catharines, in the Regional
Municipality of Niagara

this 4 day of Janua
\)E lina | SJ/AHQD la, a CrXW

o m eto.,

Province of Ontario. to F‘ . Beccario,
Barristers and Solicitors. t,ma}
Conveyancers nc.

Expires August 21, 2016,

,A:/ ommi ssxoner etc.




THIS IS EXHIBIT “A”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS j{ DAY OF JANUARY, 2014

S w‘féf a‘jg/"‘ g E(l) g & "/1 -
LAY S il —
A Commissioher, etc.

Rina D Angela. & Commissioner, etc,j
province of Ontario. for Flett, Becoario,
Barristers and Solicitors, and
Conveyancers inc.

Expires August 21, 2018,



Request (D 012948245 Pravince of Ontario Date Report Praduced: 2011/02/28
Transaction 1D, 43645442 Ministry of Government Services Time Report Produced: 10:23:58
Category 1D UN/E Page: 1

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name Incarporation Date
500986 VANDERMEER GREENHOUSES LTD. 1981/12/31
Jurisdiction
ONTARIO
Coarporation Type Corporation Status Former Jurisdiction
ONTARIO BUSINESS CORP, ACTIVE NOT APPLICABLE
Registered Office Address Date Amaigamated Amalgamation ind.
NOT APPLICABLE NOT APPLICABLE
2027 FOUR MILE CREEK ROAD
RR #3 New Arnal. Number Notice Date
NIAGARA ON THE LAKE NOT APPLICABLE NOT APPLICABLE
ONTARIO

CANADA LOS 1J0O Letter Date

Mailing Address NOT APPLICABLE
Revival Date Continuation Date
20271 FOUR MILE CREEK ROAD
RR #3 NOT APPLICABLE NOT APPLICABLE
NIAGARA ON THE LAKE Transferred Out Date Cancelilnactive Date
ONTARIO
CANADA LOS 1J0O NOT APPLICABLE NOT APPLICABLE
EP Licence Eff.Date EP Licence Term.Date
NOT APPLICABLE NOT APPLICABLE
Number of Directors Date Commenced Date Ceased
Minimum Maximum in Ontario in Ontario
0C001 Q0010 NOT APPLICABLE NOT APPLICABLE

Activity Classification

NOT AVAILABLE



Request [: (012948245 Province of Ontario Date Report Produced:  2011/02/25

Transaction tD: 43645442 Ministry of Government Services Time Report Produced:  10:23:55
Category 10 UN/E Page: 2
CORPORATION PROFILE REPORT
Ontario Corp Number Corporation Name
500986 VANDERMEER GREENHOUSES LTD.
Corporate Name History Effective Date
VANDERMEER GREENHOUSES LTD. 1981/12/31
Current Business Name(s) Exist; NO
Expired Business Name(s) Exist: NO

Administrator:
Name (individual / Corporation) Address

JOHN

2021 CREEK ROAD
VANBERKEL RR 3

NIAGARA-ON-THE-LAKE
ONTARIO
CANADA LOS 14O

Date Began First Director
1981/12/31 NOT APPLICABLE
Designation Officer Type Resident Canadian

DIRECTOR Y



Request D: (012048245 Province of Ontario Date Report Produced:
Transaction ID: 43645442 Ministry of Government Services Time Report Praduced:

Category 10 UN/E Page:

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

500986 VANDERMEER GREENHOUSES LTD.

Administrator:
Name (individual / Corporation) Address

ANGIE

2003 CREEK ROAD
VANBERKEL RR 33

NIAGARA-ON-THE-LAKE
ONTARIO
CANADA LOS 1JO

Date Began First Director

1981/12/3 NOT APPLICABLE

Designation Officer Type Resident Canadian
DIRECTOR Y

Administrator:

Name (Individual / Corporation) Address
ANGIE

2003
VANBERKEL RR#3

NIAGARA-ON-THE-LAKE
ONTARIO
CANADA LOS 1JO

Date Began First Director
19885/07/31 NOT APPLICABLE
Designation Officer Type Resident Canadian

OFFICER OTHER Y

2011/02/25
10:23:55
3



Request 10: 012048245
Transaction {D: 43645442
Category ID UN/E

Province of Ontario
Ministry of Government Services

Date Report Produced:  2011/02/25

Time Repart Produced: 10:23:55
Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number

500986

Administrator:
Name (Individual / Corporation)

JOHN
VANBERKEL

Date Began
1995/07/31
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

ANGIE
VANBERKEL

Date Began
1995/07/31
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
PRESIDENT

First Director

NOT APPLICABLE
Officer Type
VICE-PRESIDENT

Corporation Name

VANDERMEER GREENHOUSES LTD.

Address
2021 CREEK ROAD
RR 3

NIAGARA-ON-THE-LAKE
ONTARIO
CANADA LOS 1JO

Resident Canadian

Y

Address

2003 CREEK ROAD

RR 33
NIAGARA-ON-THE-LAKE

ONTARIO
CANADA LOS 1JO

Resident Canadian

v



Request 1D 012948245 FProvince of Ontario Date Report Produced: 2011/02/25
Transaction 1D 43645442 Ministry of Government Services Time Report Produced:  10:23:55
Category 1D: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

500986 VANDERMEER GREENHOUSES LTD.

Last Document Recorded
Act/Code Description Form Date

ClA ANNUAL RETURN 2008 1C 2010/05/27

THIS REPQRT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
N R OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

T
=
i
x

N
PLEASE NOTE THAT W E SAME INOIVIDUAL HOLDS MULTIPLE 'OTHER UNTITLED' OFFICER POSITIONS, AS INDICATED ON A FORM 1
g?gggcﬁ%% %)%Rﬁgg%g’ggg{NFORMATiON ACT, ONLY ONE OF THESE 'OTHER UNTITLED' POSITIONS HELD BY THAT INDIVIDUAL WILL BE

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

o

The issuancae of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.



CSC

CABRPCIRATE RERV LTS LVE

445 King Street West, Suite 400
Toronto, Ontario M5V 1K4

Phone 416-595-7177 or 1-800-668-8208
Fax  416-595-1268 or 1-800-667-3146
WWW.eservicecorp.ca

Corporate Services Electronic Receipt

Sold To
FLETT, BECCARIO & CO.
150 DIVISION STREET

WELLAND, ON

L3R 5p9

Customer Client Order

No. Reference No. Date Qrdered
333975 32786 660084 AM

Client Contact Info,

Karen Dobrint {905) 732-4481 ext. 281
kdohrint@flettbeccario.com

500986 | VANDERMEER GREENHOUSES LTD.

Product

Feb, 25, 2011 10:25:37

Receipt No:
Receipt Date:
GST#:

Ship To

FLETT, BECCARIO & CO.
190 DIVISION STREET
WELLAND, ON

L3B 5P9

Date Complete

AM

ESC Contact Info.
ESC Administrator

searchandreg@eservicecorp.ca

Feb, 25, 2011 10:25:59

149281
Feb. 25, 2011
83397 6863 RT0001

Receipt

Loc
Terms

NET 30 DAYS 11

(416) 595-7177

. Unit Net

LN Code Product Description QTY GST/HST PST Price Price
. ONBIS Reports/Ontario/Corporation Profile

1 32500177 Report/Uncertified 1 X $12.000 $12.00

2 GD GOV'T DISB. -NO GST/HST 1 $8.000  $8.00

Totals:  $20.00 $20.00

$1.56

Receipt Total: $21.56

This receiptis an original receipt. Please arrange to deliver receipt to your firm's accounts payable

representative,

TERMS: NET 30 DAYS - 1 1/2% PER MONTH (18% PER ANNUM) INTEREST CHARGED ON OVERDUE ACCOUNTS. NO

RETURNS WITHOUT PRICR AUTHORIZATION,

Please be advised effective June 1st, 2010 shipping fees will be increased for packages sent by courier.

For further information please contact us.



THIS IS EXHIBIT “B”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS { DAY OF JANUARY, 2014

/)" ¢
//(/ng U}/?G/{f(//w

A Commissioner, € tc.

Rina D'Angela. a Cammissiomer. ete.,
Province of Ontario, for Flett, Beccario,
Barristers and Solicitors md
Conveyancers Inc.

Expires August 21, 2015,




; Commercial Business Centre
Meridian 1567 Niagara Stone Rd
Virgil, Ontario LOS 1T0
Tel: (905) 468-5755
Fax: (905) 468-2261

CMOTY UhiON

March 29, 2010

Vandermeer Greenhouses Ltd.
2003 Creek Road, R.R. #3
Niagara-on-the-Lake, ON

LOS 1J0

Attention Mr. John Van Berkel and Mrs. Anna Van Berkel and Mr. Randy Van Berkel

Re: Credit Agreement
On the basis of the financial and other information provided to us, Meridian Credit Union Limited
("Meridian") has authorized the foilowing credit facilities ("Credit Facilitles") on the terms and conditions

set out below. This agreement ("Credit Agreement') cancels and supersedes all such previous
agreements. The attached Schedule A is an integral part of this Credit Agreement.

BORROWER: Vandermeer Greenhouses Ltd. (“Member”)
CREDIT 1. Operating Line: to a maximum of $450,000
FACILITIES The Operating Loan limit will decrease to $200,000 on
AND AMOUNT: October 1, 2010. ,
2. Term Loan: #9 to a maximum of $1,013,106
3. Term Loan: #13 to a maximum of $2,300,700
4. Term Loan: New 1 $950,000
5— Temn-boan—howcs 100-008
8. Letter of Credit Line: to a maximum of $14,060
PURPOSE: 1. Operating Line: For regular ongoing working capital
requirements.
2. Term Loan: #9 to renew the existing term loan for greenhouse
renovations,
3. Term Loan: #13 Purchase/installation of anaerobic digester
4. Term Loan: New 1 to refinance existing term loans and restore
working capital. j
shareholder injection. )
6. Letter of Credit Line: To meet government requirements.
TERM: 1. Operating Line: On demand.
2. Term Loan: #9 On demand.
3. Term Loan: #13 On demand.
4, Term Loan: New 1 On demand. j@\&)
6. Letter of Credit Line: On demand if drawn.
AMORTIZATION: 2. Term Loan: #9 11.42 years
3. Term Loan: #13 9.5 years
4,
5.

Term Loan: New 1 7.0 years
Do

ver. 5.4

N\




INTEREST RATES  Interest on the daily principal balance of the Credit Facilities shall be, unless
otherwise specified, calculated daily, compounded monthly, and accrue at an
annual rate equal to:

1. Operating Line Prime Rate plus 2.00%. Prime Rate is currently 2.25%.

2. Term Loan #9 Fixed rate 6.42% maturing April 30, 2011,

3. Term Loan #13 Prime Rate plus 2.00%. Prime Rate is currently 2.25%.

4. Term Loan New 1 Fixed Rate of 5.10% maturing April 30, 2011.

6. Letter(s) of Credit Prime Rate plus 2.00% if drawn. Prime Rate is currently 2.25%

REPAYMENT All Credit Facilities, unless otherwise noted, are available on a demand basis only.
Any prepayment shall be subject to the provisions of Schedule A.

1. Operating Line Interest only due and payable monthly. ~ The Operating Line limit will revert to
$200,000 on October 1, 2010,

2. Term Loan #9 Blended regular monthly payments of principal and interest of $10,465.
3. Term Loan #13 Blended regular monthly payments of principal and interest of $24,585.

4. Term Loan New 1 Blended regular monthly payments of principal and interest of $13,472.

6. Letter of Credit Due and payable in full on demand if the Letters of Credit are drawn by the
Line beneficiary.

CREDIT FEES

1. Arrangement/Renewal An annual renewal fee of $2,000 is due and payable on acceptance of this
Fee Credit Agreement.

2. Administration Fees A monthly administration fee of $50 per each calendar month, for review and
monitoring of the account on an ongoing basis is at this time waived.

3. Letter of Credit Fees  Based on 2.00% per annum, caiculated against the face amount and over the
term of each Letter of Credit, subject to a minimum fee of $250 per Letter of
Credit, payable upon issuance.

4. Amendment Fees Amendments to authorized Credit Facility, as requested by the Member, will
be subject to @ minimum fee of $250 per request, subject to the complexity
and circumstances of each request as mutually agreed upon between the
Member and Meridian.
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5. Additional Fees Covenant Breaches/Late Reporting/Events of Default - will each be subject to
a minimum fee $500, per occurrence where such condition has not previously
been approved by Meridian in writing.

EXPENSES

The Member shall pay all reasonable legal fees and disbursements in respect of this Credit Agreement,
the preparation and issue of the Security Documents, the enforcement and preservation of Meridian's
rights and remedies, and all reasonable fees and costs relating to appraisals, insurance consultation,
credit reporting and responding to demands of any government or any agency or department thereof,
whether or not the documentation is completed or any funds are advanced under this Credit Agreement.

SECURITY

The present and future indebtedness and liability of the Member to Meridian shall be secured by the
following security, evidenced by documents in form satisfactory to Meridian (collectively, the "Security
Documents") registered or recorded as required by Meridian in first position (unless specifically noted or
consented to otherwise), and provided prior to any advances or availability being made under this Credit
Agreament.

1. General Security Agreement providing a floating first charge over all present and after acquired
assets of Vandermeer Greenhouses Lid.

2. First Position Collateral Mortgage, for $5,000,000 registered in the name of Vandermeer
Greenhouses Ltd., on the property and buildings located at 2003-2021 Creek Road, Niagara-on-
the-Lake, Ontario.

3. Hypothecation of Funds on Deposit in the amount of; the full deposit balance held on deposit in
the Agri Advantage Savings Account of Vandermeer Greenhouses Ltd., account #572355 sub 0
with a present balance on deposit of $13,143.

4. Assignment of Fire insurance, indicating Meridian as first loss payee or first mortgagee on the
subject property, including coverage over buildings, equipment, inventory, and the anaerobic
digester. The fire insurance is to be on a full replacement basis with no cross liability.

5. Assignment of Key Man Life Insurance in the amount of $1,000,000 on the life of John Van Berkel
and $1,000,000 on the life of Anna Van Berkel.

6. Joint and Several Guarantee and Postponement of Claim in favour of Meridian for an unlimited
amount given by John Van Berkel and Anna Van Berkel,

7. Indemnity Agreement re: Letter of Credit.
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CONDITIONS

1. Delivery
Conditions

2. Reporting
Covenants

3. Financial
Covenants

The initial and continued availability of the Credit Faclilities is contingent upon
compliance and satisfaction of each of the following conditions and covenants
together with those set out in the Security Documentation and Schedule A until
such time as all debts and liabilities under this Credit Agreement have been
discharged in full and each of the Credit Facilities have been withdrawn by
Meridiar:

Meridian shall have received each of the following:

» All the Security Documents duly authorized, executed and delivered and
registered or recorded as Meridian may require;

« Duly executed copy of this Credit Agreement;

» Payment of the Arrangement/Renewal Fee,

= Such financial and other information or documents relating to the Member as
Meridlan may reasonably require;

» A copy of the new RESOP Contract increasing rate paid to .169 cents per
kilowatt hour with the Contract to run for a 20 year period from April 30,
2010,

The Member shall provide Meridian with each of the following:

Annual year-end financial statements prepared by a Chartered Accountant under
a Review Engagement are to be provided to the Credit Union within 80 days of the

Member's fiscal year-end.
ACCOANTANT }5' SE Pageh, \§7
s

Semi-annual internally preparedvﬁnancial statements (income and Expen
Statements and Balance Sheet are to be provided within 25 days of the half year-
end of June 30, 2010.

Annual Budget/Cash Flow projections are to be provided concurrently with the
annual fiscal year-end statements to include Profit and Loss projections, Cash
Flow projections and projected Balance Sheet for the subsequent fiscal year.

The Member will;

1.) Generate a Debt Service Ratio (DSR) of 1.15 for fiscal 2010. The DSR will be
measured on an annual basis based on the Accountant prepared fiscal year-end
financial statements. The DSR is defined as;

EBITDA less a reserve of 10% of gross revenues from power revenues and power
savings generated by the anaerobic digester over,

Total annual debt servicing costs including interest paid on the Operating Line of
Credit, plus the annual principal and interest payments on all Term Loans, plus
the costs of servicing all other loans and capital leases owing by the Member.

For fiscal 2009 the Member generated a DSR of .25 and thus fell
short of the DSR covenant in place for fiscal 2009 of 1.0 as set out in
the previous Credit Agreement dated November 13, 2009.
Notwithstanding the default, we agree subject to the terms of this
letter to forbear, and not take any action to enforce our rights under
the Credit Agreement at this time. Meridian expressly reserves all of
its right and remedies under the Credit Agreement and to take such
action as it may consider appropriate and does not waive its right to
enforce any of the default provisions of the Credit Agreement now or
at any time in the future.
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2.)  The Member will deposit monthly the sum of 10% of Gross Power Sales
Revenues together with 10% of Power usage savings into the Member's
Business Advantage Savings Account and this account shall represent a
maintenance, repair and replacement reserve for the Anaerobic
Digester/Engine system.

4. Negative The Member shall not, without the prior written consent of Meridian:
Covenants

Make Capital Expenditures of no more that $25,000 during fiscal 2010.

EVENTS OF DEFAULT

See Schedule A

Kindly indicate your acceptance of this Credit Agreement by signing and returning to us the enclosed

duplicate of this letter by no later than April 12, 2010, at which point this letter and all agreements
contained herein shall become null and void.

Yours truly,

MERIDIAN CREDIT UNION LIMITED

o~ o
< D “
Tom Brooks Ken Janzen e

Account Manager, Commercial Services Senlor Dlrector & Re
Commerclal Services
e

e
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ACKNOWLEDGEMENT

The arrangements set out above are hereby acknowledged and accepted by:

Vandermeer Greenhouses Ltd.

OQ_/QA {/w A)mmﬂ/ﬁ/ QO[O -

Stgnature of Authorzed Officer

n Van Berkal - Presidant Date /

Signature of Authorized Officer

{t have the authority to bind the Corporation) &
(10a @Q)@M Lprilrtac.0 )
Anna-Van Berkel Date/ ' 2

(1 have the authority to bind the Corporation)

GUARANTORS

Each of the Guarantors hereby acknowledges and confirms that it understands all the terms & conditions
contained therein with respect to its respective Guarantee and Postponement of Claim:

John Van Berkel

()MA (ZD;VQ& /Qp/x;j /Y 2010

Guarantor Signature b;{hn Van Barkel Date
%Q_P&Q I Q0I0
Witness Signature Name Date
Anna Van Berkel
g\\ o) ik A0 0
Guarantor Signature Anns'(/an Be?ﬁ Date

__,JJ/ /QMAJ] 74’ ANT O

Witness Signature

Vandermeer Greenhouses Lid.

Dafe
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SCHEDULE “A” TO CREDIT AGREEMENT

The credit commitment as described in the Credit Agreement shall be governed by the following terms
and conditions:

Definitions

For the purpose of the Credit Agreement, the following terms shall have the meanings indicated below:

"Acceptable Inventory” means the lower of cost or net realizable value, as determined by Meridian from
a review of the most recent financial statements and inventory declaration provided by the Member, of all
materials owned by the Member for resale or for production of goods for resale, as defined by Generally
Accepted Accounting Principles ("GAAP™), all of which the security constituted by the Security Documents
shall rank as a valid first mortgage, first ranking transfer or first security interest and which is not subject
to any security interest or other encumbrance or any other right or claim which ranks or is capable of
ranking in priority to the security constituted by the Security Documents including, without limitation, rights
of unpaid suppliers under the Bankruptcy and Insolvency Act (Canada) to repossess inventory within 30
days after delivery.

"Acceptable Receivables" means the aggregate of accounts receivable of the Member, as defined by
GAAP and as determined by the most recent financial statements and/or aged list of accounts receivable
of the Member, over which the security constituted by the Security Documents shall rank as a valid first
assignment or first security interest, from customers approved by Meridian.

"Business Day" means a day upon which Meridian is open for business,
Yy

"Credit Agreement" means the letter from Meridian to the Member to which this Schedule is attached,
together with this Schedule, and includes all amendments and replacements thereof,

"Government Authority” means any government legislature, regulatory authority, agency, commission,
board or court or other law, regulation or rule making entity having or purporting to have jurisdiction on
behalf of any nation, state, country or other subdivision,

"Guarantors” means the party or parties that are to execute a guarantee or guarantees of the
indebtedness of the Member to Meridian as part of the Security Documents;

"Legal Requirement" means all laws, statutes, codes, ordinances, orders, awards, judgments, decrees,
injunctions, rules, regulations, authorizations, consents, approvals, orders, permits, franchises, licenses,
directions and requirements of any Governmental Authority,

"Prime Rate" means the floating annual rate of interest established and recorded as such by Meridian
from time to time as a reference rate for purposes of determining rates of interest it will charge on loans
denominated in Canadian dollars;

"COF Rate" means the fixed annual rate of interest established and recorded as such by Meridian from
time to time as being the aggregate cost of the requested funds on an annual fixed rate basis for a period
of 30, 60, 90, or 180 days or 1, 2, 3, 4 or 5 years, as selected by the Member (but maturing not later than
the final date for payment of the subject Loan, in any event), including dealer commissions and such
reserves as are applicable;

"US Base Rate" means the annual rate of interest established and recorded as such by Meridian from
time to time as a reference rate for purposes of determining rates of interest it will charge on loans
denominated in United States dollars.
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"Potential Preferred Claims” means, at any time and from time to time, all claims secured by a lien
created by or arising under statute or regulation or arising under common law without the explicit consent
of the obligor, which rank or are capable of ranking prior to or pari passu with the security constituted by
the Security Documents against all or any part of property and assets secured thereby, whether then
existing or, in Meridian's sole judgment, likely to arise including, without limitation, claims on amount of
unremitted source deductions, income tax, goods and services tax, sales tax, workers compensation
premiums, director liabilities and such other claims given priority to the claims of secured creditors or
excluded from the property of a bankrupt divisible among creditors under the Bankruptcy and Insolvency
Act (Canada).

Acknowledgement

The Member acknowledges that the actual recording of the amount of any advance or repayment thereof
under the Loan(s), and interest, fees and other amounts due in connection with the Loan(s}, in an account
of the Member maintained by Meridian shall constitute prima facie evidence of the Member's
indebtedness and liability from time to time under the Loan(s); provided that the obligation of the Member
to repay any indebtedness and liability in accordance with the terms and conditions of the Loan(s) shall
not be affected by the failure of Meridian to make such recording. The Member also acknowledges being
indebted to Meridian for principal amounts shown as outstanding from time to time in Meridian's account
records, and all accrued and unpaid interest in respect of such amounts, in accordance with the terms
and conditions of this Credit Agreement.

Governing Law

This Credit Agreement shall be governed by and construed in accordance with the laws of the Province of
Ontario.

Currency

All dollar amounts expressed in this Credit Agreement shall refer to Canadian Dollars unless otherwise
specified.

Authorization

The Member for good and valuable consideration authorizes Meridian to accept Telecopier and electronic
communications on behalf of the Member as full and sufficient authority to act in accordance with
communications as received by Meridian from the Member.

The Member shall be bound by all such telecopier and electronic communications from itself in the same
manner and extent as if such communications were originally handwritten and signed by the Member,
and the Member shall hold Meridian at all times fully indemnified from all claims and demands in respect
of all such instructions, in the event such telecopier and electronic communications, were made without
authority or otherwise,

Interest, Fees and Payment

(a) Interest on the daily balance of principal advanced under the Credit Agreement and remaining
unpaid from time to time shall be payable by the Member as set out in the Credit Agreement both
hefore and after default and judgment;

(b) The fees collected by Meridian shall be its property as consideration for the time, effort and
expense incurred by it in the review of documents and financial statements, and the Member
acknowledges and agrees that the determination of these costs is not feasible and that the fees set
out in the Credit Agreement represent a reasonable estimate of such costs;
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(¢) Any amounts which become payable to Meridian under the Credit Agreement or the Security
Documents and which are not paid when due shall accrue interest and be payable from the due
date at an annual rate equal to Meridian’s Prime Rate plus 5%, compounded and payable monthly
on the last day of each month, both before and after default and judgment, if no other interest rate
is expressed for such amounts;

([d) Inthe event Meridian authorizes for the Member a higher debit balance than the maximum amount
authorized under this agreement, the Member agrees to repay such excess amount on demand
with interest at Meridian's prescribed rate for such excess advances from time to time, being 21 per
cent per annum at the present time. Such excess amounts are deemed to be secured by any
security taken by Meridian pursuant to the terms hereof and all payments or credits to the account
of the Member shall be deemed to have been applied first to the repayment of any such excess
amounts.

(@) Al payments by the Member to Meridian shall be made at the address of the branch of Meridian set
out on the Credit Agreement or at such other place as Meridian may specify in writing from time to
time. Any payment delivered or made to Meridian by 1:00 p.m. local time at the place where such
payment is to be made shall be credited as of that day, but if made afterwards shall be credited as
of the next day on which the said branch is open for business;

(fy  Notwithstanding anything to the contrary contained in the Credit Agreement, Meridian may, in its
discretion, make an advance under the Credit Facility to pay any unpaid interest or fees which have
become due under the terms of the Credit Agreement;

(@) The obligation of the Member to make all payments under the Credit Agreement and the Security
Documents shall be absolute and unconditional and shall not be limited or affected by any
circumstance, including, without limitation:

(i) any set-off, compensation, counterclaim, recoupment, defense or other right which the Member
may have against Meridian or anyone else for any reason whatsoever, or

(i) any insolvency, bankruptcy, reorganization or similar proceedings by or against the Member.
Prepayment

Floating Rate Loans: Permitted at any time without penalty.

Fixed Rate Loans: The Member may not make any payments in addition to those required on the
stipulated dates prior to the term maturity date except for an annual prepayment provision, not exceeding
10% of the original principal amount. This right of prepayment is not cumulative such that if the Member
does not use this privilege in a calendar year, the Member cannot carry forward this right of prepayment
for that calendar year to any following calendar year.

Any additional prepayment, in whole or in part, will be applied in inverse order of maturity, by payment in
full of all outstanding principal, interest, applicable expenses and discharge costs, and subject to a
prepayment penalty consisting of the greater of:

(a) three months interest, based on the unpaid principal balance as at the payout date,

and

(b) the interest rate differential, being an amount caiculated by multiplying the difference between the
“existing” annual interest rate and the then “current’ annual interest rate as at prepayment date, by

the unpaid principal balance as at the requested payout date, and calculated with respect to the
remaining portion of the term of the loan.

definad and based on COF Rate for a term closest to the remaining term of the loan, plus applicable interest rate spread simifar to that used
for exlsting rate .
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Credit Covenants

in addition to the covenants previously set out, each of the following shall apply until all the Credit
Facilities are repaid in full and cancelled:

(@)

)
(d)

()

(h)

The Member will:

(i) maintain its membership with Meridian while any portion of the facilities remain outstanding or
committed. A $25.00 share deposit is required;

(i) permit Meridian or associated agents access at all reasonable times to any premises where
collateral covered Meridian security may be located and Meridian or its agents may inspect
such collateral and all related documents and records; and

(iiiy agree that Meridian will provide all day to day business banking services for the Member.
The Member shall not, without the prior written consent of Meridian:

(i) grant or allow any lien, charge, privilege, hypothec or other encumbrance, whether fixed or
floating, to be registered against or exist on any of its assets, and in particular, without limiting
the generality of the foregoing, shall not grant a trust deed or other instrument in favour of a
trustee,

(i) become guarantor or endorser or otherwise become liable upon any note or other obligation
other than in the normal course of business of the Member;

(iil) declare or pay dividends on any class or kind of its shares, repurchase or redeem any of its
shares or reduce its capital in any way whatsoever or repay any shareholders’ advances. Such
approval will not be unreasonably withheld so long as financial results and account
performance is satisfactory; or

(iv) amalgamate with or permit all or substantially all of Iits assets to be acquired by any other
person, firm or corporation or permit any reorganization or change of control of the Member.

The scheduled property tax payments are to be paid up to date at all times.

Insurance coverage is to be maintained, sufficient to substantially replace all assets in the event of
l0ss.

The regular rent/lease payments on all rented/leased premises are to be maintained up to date at
all times.

Meridian shall have the right to waive the delivery of any Security Documents or the performance of
any term or condition of the Credit Agreement, and may advance all or any portion of the Credit
Facility prior to satisfaction of any of the aforesaid conditions precedent, but any such waiver by
Meridian of any obligation or condition shall not constitute a waiver of such obligation or condition
for any future advance.

All financial terms and covenants shall be determined in accordance with GAAP, applied
consistently.

Any amount payable by the Member to Meridian under the Credit Agreement or the Security
Documents may be debited to any account of the Member with Meridian.
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Events of Default

Without limiting the entitlement of Meridian to direct repayment at any time of any Credit Facility
repayable upon demand upon the occurrence of any one of the following "Events of Default,” Meridian
may, by written notice to the Member, declare all the unpaid principal of and accrued interest for all Credit
Facilities to be due and payable whereupon the same shall become due and payable forthwith.

(@)

(b)
()
(d)

(e)

(h)

The Member fails to make any payment of interest or principal when due pursuant to this Credit
Agreement;

There is a breach by the Member of any other term or condition contained in this Credit Agreement;
A representation and warranty contained herein is incorrect in any material respect;
Any bankruptcy, reorganization, arrangement, insolvency or liquidation proceedings or other
proceedings for the relief of debtors are instituted by or against the Member and, if instituted
against the Member, are allowed against or consented to by the Member or are not dismissed or
stayed within five (5) days after such institution;
There occurs or is reasonably likely to occur, in the scole discretion of Meridian:

(iy amaterial adverse change in the financial condition of the Member.

(i) an unacceptable change in ownership of the Member.

(ili) legal implications detrimental to the affairs of the Member.

Any default occurs under any Security Document or under any other credits or loan agreements to
which the Member is a party; -

The Member is in default in making a payment of any other indebtedness incurred, assumed or
guaranteed by it and the effect of such default is to permit the holder of such obligation to cause
such obligation to become due prior to its stated maturity;

Meridian in good faith believes that the ability of the Member to pay any of its obligations to Meridian
or to perform any of the covenants contained herein is impaired or the security referred to herein is
impaired or is in jeopardy.

Representations

The Member repraesents and warrants that.

(a)

(b)

The Member has full power, authority and legal right to borrow in the manner and on the terms and
conditions set out in this Credit Agreement, to execute and deliver the acceptance of this letter and
to carry out the terms and conditions of this Credit Agreement and the security referred to herein,

The execution and delivery of the acceptance of this Credit Agreement and the carrying out of the
terms of this Credit Agreement and of the Security Documents do not violate any law, order or

regulation applicable to the Member and have been (will be) duly and validly authorized by the
Member,

This Credit Agreement as accepted and the Security Documents as delivered are valid and are
legally enforceable against the Member in accordance with their respective terms except to the
extent that the enforcement thereof may be limited by bankruptcy, insolvency or similar laws
affecting the enforcement of creditor’s rights generally;

Page 5 of 8




(d) The Member is not in default under the provisions of any agreement evidencing, guaranteeing or
relating to any outstanding indebtedness or liability and the execution of the acceptance of this
Credit Agreement and the delivery of the Security Documents will not constitute a breach of any
agreement to which the Member is a party;

() There are no actions, suits or proceedings pending or threatened against the Member before any
court or government department, commission, board or agency which, if determined adversely,
would have a material adverse effect on the financial condition of the Member.

() Representations and Covenants re: Hazardous Substances

(i) To the best of the Member's knowledge after due and diligent inquiry, no regulated, hazardous
or toxic substances are being stored on any of the Member's premises (the "Premises") or any
adjacent property, nor have any such substances been stored or used on the Premises or any
adjacent property prior to the Member's ownership, possession or control of the Premises. The
Member agrees to provide written notice to Meridian immediately upon the Member becoming
aware that the Premises or any adjacent property are being or have been contaminated with
regulated, hazardous or toxic substances. The Member will not permit any activities on the
Premises which directly or indirectly could result in the Premises or any other property being
contaminated with regulated, hazardous or toxic substances. For the purposes of the Credit
Agreement, the term "regulated, hazardous or toxic substances" means any substance, defined
or designated as hazardous or toxic wastes, hazardous or toxic material, a hazardous, toxic or
radioactive substance or other similar term, by any applicable federal, provincial or local statute,
regulation or ordinance now or in the future in effect, or any substance or materials, the use or
disposition of which is regulated by any such statute, regulation or ordinance;

(i) The Member shall promptly comply with all statutes, regulations and ordinances, and with all
orders, decrees or judgments of governmental authorities or courts having jurisdiction, relating to
the use, collection, storage, treatment, control, removal or cleanup of regulated, hazardous or
toxic substances in, on, or under the Premises or in, on or under any adjacent property that
becomes contaminated with regulated, hazardous or toxic substances as a result of
construction, operations or other activities on, or the contamination of, the Premises, or
incorporated in any improvements thereon. Meridian may, but shall not be obligated to, enter
upon the Premises and take such actions and incur such costs and expenses to effect such
compliance as it deems advisable and the Member shall reimburse Meridian on demand for the

full amount of all costs and expenses incurred by Meridian in connection with such compliance
activities; and

(i) The assets of the Member which are now or in the future encumbered by the Security
Documents are hereby further mortgaged and charged to Meridian, and Meridian shall have a
security interest in such assets, as security for the repayment of such costs and expenses and
interest thereon, as if such costs and expenses had originally formed part of the Credit
Agreement.

(g) Representations and Covenants re: Environmental lssues

(i) Any property mortgaged does not contain any pollutants, dangerous substances, liquid waste,
industrial waste, toxic substances, hazardous wastes, hazardous materials, hazardous
substances or contaminants. To the best of the Member's knowledge, after due inquiry and
investigation, none of these substances have ever been released into the environment as a
result of any of the activities conducted on the property mortgaged and future usage will be
limited to environmentally acceptable activities in compliance with all current and future
applicable international, federal, provincial or municipal laws, by-laws, statutes, regulations,
orders, permits or judgements, relating to the environment or occupational health and safety
("Environmental Laws"},

Page 6 of 8




(i) There are no claims, actions, investigations, liens, prosecutions, notices, work orders, control
orders, stop orders or directives, written or oral, ("Orders") of any kind issued or pending by any
third party, court or international, federal, provincial or municipal ministry, department or agency
("Environmental Authority") which enforces current and future applicable international, federal,
provincial or municipal laws, by-laws, statutes, regulations, orders, permits or judgements,
relating to the environment or occupational health and safety (“Environmental Laws") with
respect of any activities of the Member, or any property owned by the Member, past or present,
as they relate to any and all Environmental Laws. There are no circumstances, current or
contemplated, which might give rise to any such Order;

(i) To the best of the Member's knowledge, after due inquiry and investigation, any property
mortgaged and its existing and prior uses comply and have at all times complied with all
Environmental Laws.,

The Member shall pay, at the Member's sole cost and expense, the entire cost of any
environmental audit deemed necessary by Meridian in Meridian’s sole discretion. Such audit
shall be performed by a duly licensed engineer acceptable to Meridian. The scope of any
environmental audit shall be at Meridian's sole discretion. The auditor performing the
environmental audit, its employees and agents shall be granted full access to the property
mortgaged and all buildings thereon to perform any testing or investigation deemed necessary
by the auditor in the auditor's sole discretion.

The Member shall ensure that the representations and warranties of the Member are true and
correct at this time and throughout the term of the Credit Facilities.

Walver or Variation

No term or condition of the Credit Agreement or any of the Security Documents may be waived or varied
orally or by any course of conduct of any officer, employee or agent of Meridian. Any amendment to the

Credit Agreement or the Security Documents must be in writing and signed by a duly authorized officer of
Meridian.

Credit Reporting

The Member and each Guarantor consent to Meridian obtaining from any credit reporting agency or from
any person such information as Meridian may require at any time, and consents to the disclosure at any
time of any information concerning the Member and any Guarantor to any credit grantor with whom the
Member and any Guarantor has financial relations or to any credit reporting agency.

Time of Essence

Time shall be of the essence of this Credit Agreement.

Survival

All terms, conditions, representations and warranties of this letter shall survive the closing of the credit
facilities conternplated and neither the preparation, nor registration or any documents related to the
transaction shall bind Meridian to advance funds under the commitment.

No Merger

It is understood and agreed that the execution and delivery of the mortgage and other security documents
shall in no way merge or extinguish this Credit Agreement or its terms and conditions.

The terms and conditions of this Credit Agreement shall continue in full force and effect; provided

however, in the case of any inconsistency between the provisions of this Credit Agreement, and the
provisions of any of the Security Agreements, the provisions of this Credit Agreement shall prevail.
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Assignment

This Credit Agreement and the Security Documents may not be assigned, transferred or otherwise
disposed of by the Member without the prior written consent of Meridian, which consent may be arbitrarily
withheld. Meridian may, without notice to and without the consent of the Member or any Guarantor,
assign, syndicate, securitize, transfer or grant participation interests in the whole or any part of this Credit
Agreement, the Credit Facilities, the Security Documents and any and all right, title, benefits, remedies
and obligations relating thereto. The Member and each Guarantor agrees to co-operate with Meridian in
connection with any such assignment, syndication, securitization, transfer or grant of participation

interests including, without limitation, the delivery of an Estoppel certificate in a form satisfactory to
Meridian.

Notices

Any notices contemplated herein shall be in writing given by authenticated Telecopier or electronic, and
any such notice, shall be deemed to have been given when sent.

Page 8 of 8
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THIS IS EXHIBIT “C”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
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Niagara - - BUSINESS LOAN

Better than Banks GENERAL SECURITY AGREEMENT

TQ: Niagara Credit Union Limited {hereinatier calied the *Credit Union®)
vwe  fandermeer Greenhouses Ltd.

(hersinaftar calied the "Assignor)

teraby assign and transter to the Credit Union, as & general and continuing collateral securily for payment of ail existing and future indebtedness and liabiiity of the Assignor to the Credit Union
wherasaevar and howsosver incurred and any ultimats unpaid balance thereo!, all property of the kinds described in paragraph 2 below of which the Assignor is now or may hereafter become
the owrt,

1. DEFINITIONS

in this Agresment,

(@) PPSA® means the Personal Property Securdly Act (Ontario), as from time to time amended, and any Act that may be substituted therefor.

by “Receivabies® means all debts, accounts, claims, monays and choses in action now tfue or hereafter 1o become due or owing to the Assignor, or any one of more of them.

©}  iaventory” means all goods now or hereafter forming part of the inventory of the Assignor of any one or more of them, including, without imiting the generality of the foregoing, goods held
for sale of lease; goods furished of ta be fumished under contracts of service; goods which are raw materials or work in process; goods used in or procured for packing; matedals used
o sensumad in the business of the Assignor, emblements; growing crops that becomes such within one yaar after the execution of this agreement; timber 10 be cut; o, gas and other
mingrsly o be it goods fbed in ph § below,

(dl Eouipment’ means alf goods, sxclusive of inventory or consumer goods, now or herealter ownad by the Assignor or any one or more of them, which are used or are intendad for use in
or abot the business conducted by the Assignor or i the places referrad 10 in paragraph 8 and including, without fimiting the g of the foregoing, inery; fixtures, fumiture;
plart; vehicles of any sort or ption, the property descnbed in paragraph 10 below; and all accessories installed In or affixed, attached or appertaining o any of the foregoing.

(e} "Documants of Tile" shall have the meaning ascribed 1o 1t in the PPSA and shall include, without timiting the generality of thie foregoing, all warehouse receipts and bils of lading whether
negotiable of not.

{f}  “Chattel Paper”, "goods® and “instrument” shall have the meanings respectively ascribed to them in the PPSA,

fgy  “Intangitdes” means afl personal property, including choses in actions thatis not goods, chattel paper, documents of title, instruments, money or securitfes but including all present of future
cortractual ights, ficences, quotas, goodwill, patents, rademarks, copyrights, and other industrial or intellectual property.

2. SECURITY INTEREST

Ag secudly for the payment and performance of aff existing and future tiabllities and indebtedness of the Assignor, or any one or more of them, 1 the Credit Unlon, howsoever ardsing, the
Assignor hiereby grants to the Credit Unfon a confinuing securily inerest in the business undertaking of the Assignor and in aif proparty of the following kinds now owned or hereatter acquired
by the Assignor or by any one or more of them:

(@) Ivendory;

) Eepdipment,

£l Heceivabies;

{dh  Chattet Paper,

() Docurnenty ot Tile;

{f} Al books and papers recording, evidencing or relating o the Fecelvables, Chattel Paper or Docurnents of Title, and ait ties, bills, notes, i o other now of
fhereafier hokt by or on behall of the Assignor or any one or mare o them with respect to the said Recaivables, Chattel Paper or Documents of Title;

{@) Al sharas, stook, warrants, bonds, debentures, debenture stock or other securities including, without limiting the otthe ing, the fisted in aph 11 hereo,
opether with thereof, itutions therefor, accrations thereto and all rights and claims in respect thersof;

i Indangibies;

@ Al procesds and products of any or alt the faregoing, Including any compensation for Collateral damaged, expropriated, stolen or destroyed.
The above named property, whether now ownéd or hereafter acquired, shall herein after be called the *Collateral”,
3 WARRANTIES AND COVENANTS

) Exceptfor the sacurity interest granted hersby the Assignor or any one of more of therm is (and as to colfateral to be acquired after the date hereby, shafl be) the owner of the Coliateral
frae and clear of alt lens, charges, claims, cos, taxes or

{0} The Assignor wil not sell, offer to sell, transier, pledge or mortgage the Collateral, nor will the Assignor suffer 1 exist any other securfty interest in the Collateral In favour of any person
other than the Cradit Union, withowt the prior watten consent of the Credit Union. All procesds of sales shall be received as trustee for the Credit Union and shalt be forthwith pald over to
the Gradit Unior,

&} The Assignor shall, during the curency of thiz Agreement, insure and keep insured the Collateral to its full insurable value for fire, theft and such other risks as the Credit Union may
rgasonally requirs, and will, at the request of the Credit Union, pay such further premium as is necessary to obtain an sndorsement that the securnity irerest of the Credit Union will not
b evadidated by any breach of statutory condition. The proceeds of any insurance held pursuant to this paragraph shall be payable to the Credit Unlon and any proceeds of such
insurance shall, at the oplion of the Credit Union, be applied to the replacement of the Callaterat or towards repayment of any indebtedness of the Assignor or any one or more of them
i the Credit Union. Should the Assignor neglect to maintain such insurance the Credit Union may insure, any premiums paid by the Cradit Union together with inferest thareon shall be
payable by the Assignor to the Credit Unlon upon demand. The Assignor will deposit a cartified copy of the palicy of such insurance with the Credit Union on request, or obtain an insurance
andorsement in favour of the Credit Union.

() The Asgignor shall provide from thme 1o tirme upon request from the Cradit Union, written information relating to the Collateral or any pant thereof, and the Credit Uinjon shall be entitiad from
time to thre 10 inspect he tangitte Collateral including, without limitation, the books and records referred to in paragraph 2(7) above wherever located. For such purpose the Credit Linfon
shall hivva accass to al places whare the Collateral or any part thereof is Incated, and to all premises occupied by the Assignor.

{8} The Assignor warrants that all motor vehiclas ownad by the Assignor are used (and as to motor vehicles o be acquired after the date hareby, shall be) primarily in or about the business
conchuctad by the Assignor

# The Assignor wants 1o prompify advise the Assignee of the year, make, model and Vehicle [dentification Numbsr of any item of equipment that Is a motor vehicle acquired by the
Assignor after the date of this Agreement.

4, EVENTS OF DEFAULT

Any or alf of the llabilities or indebtedness of the Assignor r any one or mare of them to the Credit Union shall, at the optior: of the Credit Union and notwithstanding any time or credit allowed
by any instrument evidencing a fiabllty, be imediately dus and payable without notice or demand upon the occurrance of any of the following everts therelnatter referred to as *Event(s) of
Dedasty:

{w) Dataull in the payment o perlornance when due of payable of any labifity of the Assignor or of any one or mors of them, or of any endorser, guarantor or surety for any liabilty of the
Assignor or any ona or more of them fo the Credlt Usion;

{by  tefault by the Assignor of any obligation or covenant contained hereir;

() Proof that any nty, represantation or statement made by the Assignor or fumished to the Gredit Union herain, or in the application for any foan, or in any lnan agreement batween
the Assignor and the Credit Unlon, was false in any material respect when made or fumished;

{d} Aoy loss, theht, damage or destruction of Collateral or any part of i, or the making of any 'evy, seizure or atiachment thereto of the appointment of a recelver of any part thereof,
fe} W ihe Credit Unton should at any time deem itselt insecure, bearing in mind the extent of the liabilities secured hereby, the vaiue of the Coliateral ang any other relevant considerations:;

ffy  The death, di ior, terr
ary ong of more of them,

ion of ex 2, sdlvancy, busk {ailure, or ot any p ings under the Banknuptcy and Insalvency Act affecting the Assignar or

5, REMEDIES

Ufg‘xém anymévem é}i Default and at any time thereafter the Credil Union, at its option, may declars that all indebtedness and obligations secured by this agreement shall immediatsly become due
and payavle, and:

(8} The Credit Union shalf then have all rights and remedies of a secured party under the PPSA.

(0} “th‘(:rwt Union shall then be constitufed to appoint in writing any person 1o be a receiver (which term shall inciude a receiver and fanager) of the Collateral, Including any rents and
;»mm&‘: thereot, and may remove any receiver and appoint another in his stead. Such receiver 50 appointed shall have power to take posaassion of the Collateral and 1o ca?ry O OF COTGHF
i garrying on the busingss of the Assignor, ang to sefl or concur in selling the Collateral or any part thereof, Any such recelver shalt for all purposes be deamed to be the agent of the
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Agsignor, The Credit Unior may from time o time fix the remuneration of such receiver. Al moneys from time 10 time received by such receiver shall be paid by him first in discharge of all rents,
taxes, raes, NSUrance premiums ang outgolngs affecting the Gollateral, secondly in payment of his remuneration as recsiver, thidly in keeping In good standing any fiens and charges on the
Coltateral prior to the security constituted by this Agreement, and tourthly i or toward payment of such parts of the Indebtedness and liability of the Assigrior to the Cradit Union as to the Credit
Urion seems best, and any reshitue of such moneys so received shall be paid to the Assignor. The Cradit Union in appointing or refraining from appointing such receiver shall not incur any
Tabiiity to the receiver, the Assignor or othanvise.

The Cracit Union moay then collect, realize, sell or otherwise deal with the Receivables or any part theraot in such manner, upon such terms and conditions at such time or times, and without
notics to the Assignor, as may seer to i advisable, The Cradit Union shall not be flable or accountable for any fallure to collect, realize, sell, or obitain payment of the Receivables ar any part
thareof, and shall not be bound to institute proceedings for the purpose of collecting, realizing or obtaining payment of the same or for the purpose of pregarving any rights of the Gredit Uinion,
the Assignor or any oftier person, firm or corporation In respect of tha same. All moneys coliected or received by the Assignor in respect of the Receivables shall be received as trustes for the
Crait Union and shall be forthwith paid over to the Gredit Union. Alt maneys callected or received by the Credit Union in respect of the Receivables or other Collatarel may be applied on account
of such parts of the indebtedness and lability of the Assignor as to the Credit Union seems best of, In the discretion of the Cradit Union, may be released to the Assignior, all without prejudice to
the fability of the Assignor or the Cradit Union's right to hold and realize this securty.

6. CHARGES AND EXPENSES

Tre Cradtt Union may chiarge on i own belall and pay 1o others reasonable sums for expensas incurred and for services rendered (exprassly inciuding legal advice and sewvices) in of in
conmection with realizing, disposing of, retaining or collesting the Collateral or any part thereo!. Such surms shall be & first charge on the proceeds of realization, disposition or coflection. The

Credit Linion may at Is option pay taxes, discharge any encumbrance or charge claimed (whethar validly or not) against the Collateral and pay any amount which, in the Cradit Uniorts sole
disaration, It may consider requisits to secure possession of the Collateral with or without litigation or compromise. The Credit Union may seftle any iitigation in respect of the Collateral or the
possassion thereol, and may pay for insurance, repairs and maintenance to the Coflateral, and any surm so paid by the Credit Union shall constifute indebledness of the Assignor secured
heraurder which the Assignor shall repay on demand.

T, FOSSESSION OF COLLATERAL

Urtit defaut, the Assignor may have possession of the Coliateral and enjoy the same subject to the tems hereof. However, whether or not default has ocoutred, the Credit Union may at any fime
raquest that debtors on the Receivables be notified of the Credit Union's security interest. Uintit such notification is made, the Assignor shall continue to collect Receivables but shall hoid the
proceeds moesived from collection i trust for the Credit Union without sommingling the same with other funds, and shall tum the same over 1o the Credit Union immediately upon reosipt in the

LUsINess

Identical form raceived.
8. LOCATION OF COLLATERAL

Exeapt for any property described in paragraph 11 herecf, the Coflateral, insotar as it conslsts of tangible property, is now and will hereatter be kept af the place or places, listed below. Nong of
the Collateral shall be remaoved from sucl place or places without the written consent of the Credit Union.

2003 and 2021 Creek Road
Niagara-on-the-lake ON

9. SUPPLEMENTARY DESCRIPTION OF INVENTORY
811 crops grown at the location described in paragraph 8

10. SUPPLEMENTARY DESCRIPTION OF EQUIPMENT

11, SUPPLEMENTARY DESCRIPTION OF SECURITIES

12, GENERAL

(@
(0}
(c)

This Agreemerd shall be & confinuing agreement in every respect,
This Agreement shall be govermnad by and construed In accordance with the laws of the Province of Ontario.

‘The Assigror may lerminate this Ag ty ing written notice 10 the Credit Union at any time when the Assignar, of each of them, Is not indebted or iable to the Cradit Union.
No remedy for the enforsement of the rights of the Credit Union hereunder shall be exclusive of or dependant on any other such remedy and any one or more of such remedies may from
i 10 Hime he sxercised independently or in combination. The security interest created or provided for by this Agreement is intended to attach when this Agreement Is signed by the
Assignor and deliverad 1o the Cradit Union. For greater certainty it ls declared that any and all future loans, advances o other value which the Credit Union may in s discration make ot
extend to or for the account of the Assignor or of any ong or mora of them shall be secured by this Agreement, If more than one person this A thelr obii
hareundar shall be joint and several,

{dy  nconstniing the Agreement, the word "Assignor” and the personal pronouns *he” or *his” and any verb relating thereto shall be read and construed as the number and gender of the
arthes sigring this Agresment may require,

(e)  The Cradit Union may grant extensions of time and other indulgencas, take and give up securities, accept compositions, grant refeases and discharges and otherwise deal with the
Agsignor, dabtors of the Assignar, suraties and others, and with the Collateral and other securities, as the Credit Union may see fit and without prejudics 1o the fiabifity of the Assignor or
the Credit Union's right 1o hold and raalize this security.

Signed, Sealed and Deiverad s 19 dayol April 2001, Virgid Ontario,
Middie Date of Birth Gender
- * Initial Day, Morth, Year WF
o Witrness Signature of Assignor
a
R

'3

Wk

: ®

[ Witness Signature of Assignor

i

Vandermeer greenhouses Ltd.

Corporation and/or Trade Name of Assignor

(0L 208

Per
Authgzed signingd Offcer Johi VanBenke Tite President
/
For —

iezed Sgng Offcer pns VarBerke TtieSacretary-Treasurer




THIS IS EXHIBIT “D”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA

THIS ’2)( DAY OF JANUARY, 2014
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SPECIFIC RESOLUTION OF THE BOARD OF DIRECTORS
OF

Vandermeer Greenhouses Ltd.

BE IT RESOLVED:

I. That as security for the existing and future liabilities of the Corporation to
Niagara Credit Union Limited (herein "NCU"), this Corporation execute and
deliver to NCU, a General Security Agreement under the Personal Property
Security Act which shall serve as continuing security for all obligations of the
Corporation to NCU, in the form provided by NCU; and

2. That President, Secretary or any one of them is/are hereby authorized to execute
on behalf of this Corporation, documents of security and all other deeds,
documents, instruments and writings, if any, incidental or to give effect thereto,
and to do all other things, which they may consider to be necessary, desirable or
useful for fulfilling the Corporation's obligation to NCU, including affixing the
Corporation seal to all documents executed by them.

The undersigned secretary of the Corporation, hereby certifies the foregoing to be a true copy of
a Resolution of the Board of Directors of the Corporation, passed at a meeting duly held on the
6th day of April, 2001.

Dated at __ Virgi] this 19 dayof April 2001

WITNESS the Corporate Seal of the Corporation

Qede ) .

“SECRETARY




THIS IS EXHIBIT “E”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS %{ DAY OF JANUARY, 2014

Ve, ™ /
m,,w"/ (ﬂ . R . 3;
A Commissioner, etc. |

Rina D' Angela. a Commissioner, eto,f
provinse of Ontario. for Flett, Beccarnio,
Barris and Solicitors, and
Conyveyancers Inc.

Expires August 21, 2015,
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search Result Page 1 of 10

Search Results Current: . 1/17/2012 18540508 AM
ID=20140117103608-1063990-2  Saomed 11772014 10.39.51 AM
Completed: 1117/2014 10:40:46 AM
CORPORATE SERVICES LTI
Record Since: Nore
Your Ref No. 35508
PSSMELS PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
RESPONSE SUMMARY/HIGH VOLUME 10:39:07

ACCOUNT : 001793-0101
FILE CURRENCY : 16JAN 2014
SEARCH : BD . VANDERMEER GREENHOUSES LTD.

RESPONSE CONTAINS : APPROXIMATELY 2 FAMILIES 8 PAGES
FOR VERBAL RESPONSE, ENTER "V'" IN RESPONSE TYPE.
TO REQUEST A PRINT-OUT, ENTER "p" IN RESPONSE TYPE AND FILL IN
THE MISSING INFORMATION.
- TQ TERMINATE THE ENQUIRY, ENTER "CANCEL" IN THE NAME LINE.

RESPONSE TYPE Vv RESPONSE LANGUAGE (E,F) : E PICK-~UP CODE e
RESPONSE MAILING ADDRESS
NAME :

ADDRESS

CITY : PROV
POSTAL CODE e

PRINT RESPONSE LOCALLY (Y/N) . N

http://67.69.150.226/ppsa/dd/on/srch/showresult. asn?l, TR ANTD=1063000.8 amn-T FIT 10 1A A



Search Result Page 2 of 10

PSEMEQ2 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
DISPLAY 1C REGISTRATION - SCREEN 1 10:39:09

ACCOUNT : 001793-0101 FAMILY . 1 OF 2 ENQUIRY PAGE : 1 OF 8

FILE CURRENCY : 16JAN 2014

SEARCH @ BD . VANDERMEER GREENHOUSES LTD.

00 FILE NUMBER : 651209211 EXPIRY DATE : 26JAN 2015 STATUS

01 CAUTION FILING PAGE : 01 OF 001 MV SCHEDULE ATTACHED
REG NUM : 20090126 1703 1462 4643 REG TYP: P PPSA REG PERIOD: 6

02 IND DOB . IND NAME:

03 BUS NAME: VANDERMEER GREENHOUSES LTD.

OCN

04 ADDRESS : 2021 FOUR MILE CREEK RD

CITY ¢ NIAGARA ON THE LAKE PROV: ON POSTAL CODE: L0S1J0
05 IND DOB IND NAME:
06 BUS NBAME:

OCN

07 ADDRESS

CITY : PROV: POSTAL CODE:
08 SECURED PARTY/LIEN CLAIMANT

RYDER TRUCK RENTAL CANADA LTD

09 ADDRESS : 700 CREDITSTONE ROAD

CITY : CONCORD PROV: ON POSTAL CODE: L4KSAS

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10 X X 78006

YEAR MAKE MODEL V.I.N.
11 2009 HINO 185 2AYNV8JIV893511669
12
GENERAL COLLATERAL DESCRIPTTON
13
14
15
16 AGENT: PPSA CANADA TNC.
17 ADDRESS : 110 SHEPPARD AVE EAST, SUITE 303

CITY : TORONTC PROV: ON POSTAL CODE: M2N6YS8

http://67.69.150.226/ppsa/dd/on/srch/showresult.asp?L TRANTID=1063000& amn-1 FIT EIO 1477014



Search Result

Page 3 of 10

PSEMEO7 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
DISPLAY 1B REGISTRATION - SCREEN 1 10:39:17

ACCOUNT : 001793-0101 FAMILY 2 OF 2 ENQUIRY PAGE : 2 OF 8

FILE CURRENCY : 16JAN 2014

SEARCH  : BD : VANDERMEER GREENHOUSES LTD.

FILE NUMBER : 9359870795 EXPIRY DATE : 21SEP 2017 STATUS

Ol INT . CAUTION PAGE QF REG NUM: 19890921 1030 88 8201

02 IND DOB . SEX
IND NAME :
03 BUS: VANDERMEER CGREENHOUSES LTD.
04 ADDRESS : R.R. 3, CREEK ROAD
CITY : NIAGARA ON THE LAKE PROV : ONT
05 IND DOB SEX
IND NAME:
06 BUS:
07 ADDRESS
CITY : PROV

08 SEC : NIAGARA CREDIT UNION LIMITED
09 ADDRESS : BOX 220

CITY ¢ VIRGIL PROV : ONT
CONS. BOOK PRIN. AMT DATE OF OR NO FIXED
GOODS INVTRY EQUIP DEBTS OTHER MV INCL SECURED MATURITY MAT DATE
10 X X X X Y. X N:
11
12

GENERAL COLLATERAL DESCRIPTTION
13 FIXED AND FLOATING CHARGE AND THE PROCEEDS THEREOF
14
15
16 AGT
L7 ADDRESS
CITY : PROV
18

http://67.69.150.226/ppsa/dd/on/srch/showresult.asn?l. TRANID=1063990& amn-T FII F1N

VA7mo0td




Search Result Page 4 of 10

PSSME04 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014 R

DISPLAY 2C REGISTRATION - SCREEN 1 10:39:21
ACCOUNT : 001793-0101 FAMILY 2 OF 2 ENQUIRY PAGE : 3 OF 8
FILE CURRENCY : 16JAN 2014 ’
SEARCH . BD : VANDERMEER GREENHOUSES LTD.

FILE NUMBER 935970795

PAGE TOT REGISTRATION NUM REG TYPE
01 CaUTION OF MV SCHED: 19900807 1125 Q088 4572 P PPSA
21 REFERENCE FILE NUMBER : 198909211030888201
22 AMEND PAGE: NO PAGE: X CHANGE: A AMNDMNT REN YEARS: CORR PER:
23 REFERENCE DEBTOR/ IND NAME;
24 TRANSFEROR ¢ BUS NAME: VANDERMEER GREENHOUSES LTD.

25 OTHER CHANGE:

26 REASON: AMENDMENT TO CHANGE GENERAL COLLATERAL DESCRIPTION
27 /DESCR;

28 :

02/0% IND/TRANSFEREE:

03/06 BUS NAME/TRFEE:

OCN:
04 /07 ADDRESS .
CITY: PROV: POSTAL CODE:
29 ASSIGNOR:
08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE
09 ADDRESS
CITY : PROV POSTAL CODE

CONS . MV DATE OF NO FIXED

GOODE INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE
10
11
12

13 NOTICE? SECURITY AGREEMENT CONTAINS COVENANT BY DEBTOR NOT TO
14 GRANT SECURITY INTERESTS IN OR TRANSFER THE COLLATERAL TO THIRD
15 PARTIES WITHOUT THE CONSENT OF THE SECURED PARTY.
16 NAME
17 ADDRESS

CITY : PROV POSTAL CODE

http://67.69.150.226/ppsa/dd/on/srch/showresult.asp?L TRANID=1063990&amn:L.FILEID.. 1/17/2014




Search Result Page S of 10

PSSMEQ4 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
DISPLAY 2C REGISTRATION - SCREEN 1 10:39:24

ACCOUNT © 001793-0101 FAMILY 2 OF 2 ENQUIRY PAGE 4 OF 8

FILE CURRENCY : 16JAN 2014

SEARCH : BD : VANDERMEER GREENHOUSES LTD.

FILE NUMBER 935970795

PAGE TOT REGISTRATION NUM REG TYPE
01 CAUTION OF MV SCHED: 19920728 0850 0088 3938 P PPSA
21 REFERENCE FILE NUMBER : 198909211030888201
22 AMEND PAGE: NO PAGE: CHANGE: B RENEWAL REN YEARS: 10 CORR PER:
23 REFERENCE DEBTOR/ IND NAME:
24 TRANSFEROR : BUS NAME: VANDERMEER GREENHOUSES LTD.
25 OTHER CHANGE:
26 REASON:
27 /DESCR:
28 :

02/05 IND/TRANSFEREE:
03/06 BUS NAME/TRFEE:

QCN:
04/07 ADDRESS :
CITY PROV : POSTAL CODE:
29 ASSIGNOR:
08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE
09 ADDRESS
CITY : PROV : POSTAL CODE
CONS . MV DATE OF NO FIXED
GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE
10
11
12
13
14
15
16 NAME : NIAGARA CREDIT UNION LIMITED
17 ADDRESS : P.O. BOX 220 HIGHWAY 55
CITY ; VIRGIL PROV : ONT POSTAL CODE : L0OS 1T0

http://67.69.150.226/ppsa/dd/on/srch/showresult.asp?L TRANID=1063990&amp: LFILEID... 1/17/2014

ow



Search Result Page 6 of 10

PSSMEQ4 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
DISPLAY 2C REGISTRATION - SCREEN 1 10:39:27

ACCOUNT : 001793-0101 FAMILY 2 OF 2 ENQUIRY PAGE 5 OF 8

FILE CURRENCY : 16JAN 2014

SEARCH : BD : VANDERMEER GREENHOUSES LTD.

FILE NUMBER 93597079%

PAGE TOT REGISTRATION NUM REG TYPE
01 CAUTION 01 OF 001 MV SCHED: 20020906 1838 1531 8552
21 REFERENCE FILE NUMBER : 93597079%
22 AMEND PAGE: NO PAGE: X CHANGE: B RENEWAL REN YEARS: 5 CORR PER:
23 REFERENCE DERTOR/ IND NAME:
24 TRANSFEROR : BUS NAME: VANDERMEER GREENHOUSES LTD.
25 OTHER CHANGE:
26 REASON:
27 /DESCR:
28 :

02/05 IND/TRANSFEREE:
03/06 BUS NAME/TRFEE:

OCN:
04/07 ADDRESS:
CITY: PROV: POSTAL CODE:
29 ASSIGHNOR:
08 SBECURED PARTY/LIEN CLAIMANT/ASSIGNEE
09 ADDRESS
CITY : PROV POSTAL CODE
CONS. : MV DATE OF NO FIXED
GOODE INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE
10
L1
12
13
14
15
16 NAME : CANADIAN SECURITIES REGISTRATION SYSTEMS
17 ADDRESS : 4126 NORLAND AVENUE
CITY ;. BURNABY PROV : BC POSTAL CODE : V5G 388

http://67.69.150.226/ppsa/dd/on/srch/showresult.asp?l TRANID=1063990&amp:; LFILEID... 1/17/2014



Search Result Page 7 of 10

PSEMEO4 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
DISPLAY 2C REGISTRATION - SCREEN 1 10:39:32

ACCOUNT : 001793-0101 FAMILY 2 OF 2 ENQUIRY PAGE : 6 QF 8

FILE CURRENCY : 16JAN 2014

SEARCH : BD : VANDERMEER GREENHOUSES LTD.

FILE NUMBER 935870795

PAGE TOT REGISTRATION NUM REG TYPE
01l CAUTION 01 OF 001 MV SCHED: 20070820 1456 1530 1460
21 REFERENCE FILE NUMBER : 9235970795
22 AMEND PAGE: NO PAGE: X CHANGE: A AMNDMNT REN YEARS: CORR PER:
23 REFERENCE DEBTOR/ IND NAME:
24 TRANSFEROR @ BUS NAME: VANDERMEER GREENHOUSES LTD.

25 OTHER CHANGE:

26 REASON: AMEND SECURED PARTY NAME
27 /DESCR:

28 :

02/0% IND/TRANSFEREE:

03/06 BUS NAME/TRFEE:

OCN':
04 /07 ADDRESS:
CITY: PROV : POSTAL CODE:
29 ASSIGNOR:
08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE
MERIDIAN CREDIT UNION LIMITED
09 ADDRESS . P.O.BOX 220, HIGHWAY 55
CITY : VIRGIL PROV : ON POSTAL CODE : LOS 1T0
CONS . MV DATE OF NO FIXED
GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE
10
11
12
13
14
15
16 NAME : CANADIAN SECURITIES REGISTRATION SYSTEMS
17 ADDRESS : 4126 NORLAND AVENUE
CITY : BURNABY PROV : BC POSTAL CODE : V5G 338

http://67.69.150.226/ppsa/dd/on/sreh/showresult. asp?L TRANID=1063990& amp: LFILEID... 1/17/2014



Search Result Page 8 of 10

PSEMEO4 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
DISPLAY 2C REGISTRATION - SCREEN 1 10:39:35

ACCOUNT : 001793-0101 FAMILY 2 OF 2 ENQUIRY PAGE : 7 OF 8

FILE CURRENCY : 16JAN 2014

SEARCH : BD : VANDERMEER GREENHOUSES LTD,

FILE NUMBER 935970795

PAGE TOT REGISTRATION NUM REG TYPE
Q1 CAUTION 0l OF 001 MV SCHED: 20070821 1455 1530 4114
21 REFERENCE PILE NUMBERE : 935970795
22 AMEND PAGE: NO PAGE: X CHANGE: B RENEWAL REN YEARS: § CORR PER:
23 REFERENCE DEBTOR/ IND NAME:
24 TRANSFEROR : BUS NAME: VANDERMEER GREENHOUSES LTD.
25 OTHER CHANGE:
26 REASON:
27 /DESCR:
28

02/05 IND/TRANSFEREE:
03/06 BUS NAME/TRFEE:

OCN :
04/07 ADDRESS:
CITY : PROV: POSTAL CODE:
29 ASSIGNOR:
08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE
09 ADDRESS
CITY : PROV POSTAL CODE
CONS . MV DATE OF NO FIXED
GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE
10
11
12
13
14
15
16 NAME : CANADIAN SECURITIES REGISTRATION SYSTEMS
L7 ADDRESS : 4126 NORLAND AVENUE
CITY . BURNABY PROV : BC POSTAL CODE : V53 388

http://67.69.150.226/ppsa/dd/on/srch/showresult.asp?L TRANID=1063990&amp: LFILEID... 1/17/2014



Search Result Page 9 of 10

PSSMEQ4 PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
DISPLAY 2C REGISTRATION - SCREEN 1 10:39:38

ACCOUNT : 001793-0101 FAMILY 2 OF 2 ENQUIRY PAGE 8 OF 8

FILE CURRENCY : 16JAN 2014

SEARCH : BD : VANDERMEER GREENHOUSES LTD.

FILE NUMBER 935970795

PAGE TOT REGISTRATION NUM REG TYPE
01 CAUTION 01 OF Q01 MV SCHED: 20120813 1947 1531 4047
<1 REFERENCE FILE NUMBER : 935970795
22 AMEND PAGE: NO PAGE: X C(CHANGE: B RENEWAL REN YEARS: 5 CORR PER:
23 REFERENCE DEBTOR/ IND NAME:
24 TRANSFERQOR : BUS NAME: VANDERMEER GREENHOUSES LTD.

25 OTHER CHANGE:

26 REASON:

27 /JDESCR:

28 :

02/05 IND/TRANSFEREE :
03/06 BUS NAME/TRFEER:

QCN:
04/07 ADDRESS:
CITY: PROV: POSTAL CODE:
29 ASSIGNOR:
08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE
09 ADDRESS
CITY ; PROV POSTAL CODE
CONS . MV DATE OF NO FIXED
GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE
10
11
12
13
14
15 ,
16 NAME : CANADIAN SECURITIES REGISTRATION SYSTEMS
17 ADDRESS : 4126 NORLAND AVENUE
CITY : BURNABRY PROV : BC POSTAL CODE : V5G 388

LAST SCREEN

hitp://67.69.150.226/ppsa/dd/on/srch/showresult.asp?L TRANID=1063990&amo: LFILEID... 1/17/2014

I
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‘Search Result Page 10 of 10

PSSMEQL PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM 01/17/2014
ENQUIRY REQUEST 10:39:45

FILE CURRENCY 16JAN 2014 /

CHANGE ACCOUNT (Y/N) ACCOUNT NUMBER

SEARCH TYPE (BD,IN,IS,MV)
SEARCH CRITERIA
SUB-S5EARCH
RETRIEVE REGISTRATICONS RECORDED STINCE (DDMMMYYYY)

RESPONSE TYPE (V,P) : V RESPONSE LANGUAGE (E,F) : B PICK-UP CODE
RESPONSE MAILING ADDRESS

NAME :

ADDRESS :

CITY : PROV

POSTAL CODE
PRINT RESPONSE LOCALLY (Y/N) : N
ENQUIRY FOR "VANDERMEER GREENHOUSES LTD." ENDED

http://67.69.150.226/ppsa/dd/on/srch/showresult.asp?L. TRANID=1063990& amn-T FIT FIN 1/17/701 4



THIS 1S EXHIBIT “F”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS "2/ DAY OF JANUARY, 2014

7Y
;S
;

é\\ { ~, A
(e Ve

A Commissioner, éic.

.,

=

Rina D'Angela, a Commissioner, ete..
Emvfrm@ of Ontario. for Flatt, B@cwrfa
Barristers and Solicitors, and
Conveyancers inc.

Expires August 21, 20186,

#



LRO# 30 Charge/Mortgage Registered as NR185256 on 2008 08 15 at 08:59

The applicant(s) hereby applies to the Land Registrar, yyyy mmdd  Page 1 of 4
Properties

PIN 46390 ~ 0008 LT Interest/Estate Fee Simple

Description FTLT 3 TP PL 167 NIAGARA PT 2 30R4733; NIAGARA~ON-THE-LAKE

Address NIAGARA ON THE LAKE

FIN 46390 ~ 0011 LT Interest/Estate Fee Simple

Description PT LT 4 TP PL 167 NIAGARA PT 2 30R4 110, NIAGARA-ON~THE-LAKE

Address NIAGARA ON THE LAKE

PIN 46380 - 0007 LY Interest/Estate Fee Simple

Diescription PTLT 2-3TP PL 167 NIAGARA AS IN RO532676, PT 1, 3, 4 30R4733; S/T ROS32677;
NIAGARA-ON-THE~LAKE

Address 2041 FOUR MILE CREEK ROAD
NIAGARA ON THE LAKE

PIN 46390 ~ 0074 LT Interest/Estate Fee Simple
Description: PTLT 108 PLM11, PTS 2 & 3 30R10152; NIAGARA ON THE LAKE; M11 1S CONFIRMED

BY PL BA179: M11 1S NOT A PLAN OF SUBDIVISION WITHIN THE MEANING OF THE
PLANNING ACT

Address NIAGARA ON THE LAKE

Chargor(s)

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard
charge terms, if any.

Narrre VANDERMEER GREENHOUSES LTD.
Address for Service 2021 Creek Road,
R.R.#3,

Niagara on the Lake, ON LS 1J0

I, John Adrian Van Berkel, President; and 1, Anna Clazina Van Berkel, Secretary, have the authority to bind the corporation,
This document is not authorized under Power of Attorney by this party.

Chargee(s) Capacity Share
Mame MERIDIAN CREDIT UNION LIMITED
Address for Service 1567 Highway 55
PO. Box 220

Virgil, ON LOS 170

Pravisions
Principal $5,000,000.00 Currency CDN
Caloulation Period
HBalance Due Date On Demand
Interest Rate 24.0%
Fayments

Intarest Adjustment Date
Payment Date
First Payment Date

Last Payment Date
Standard Charge Terms 200522
{nsurance Amount full insurable value

Guarantor

Additional Provisions

See Schedules



LRO# 30 Charge/Mortgage

The applicant(s) hereby applies to the Land Registrar.

Registered as NR185256 on 2008 08 15 at 08:58

yyyy mmdd  Page 2 of 4

Signed By
Jamie Walz 63 Ontario St. acting for Chargor  Signed 2008 08 12
St. Catharines (s)
L2R 6W8
Tel 905-685-5435
Fax 9056853143
Submitted By

REID, MONAUGHTON

63 Ontario St.
St. Catharines

2008 08 15

L2R 6W8
Tel 9056855435
Fax 9066853143
l Fees/Taxes/Payment
Statulory Registration Fee $60.00
Total Paid $60.00
l File Number
Chargor Client Fite Number . 08-0473-15

Chargee Client Fife Number ©

561862




SCHEDULE FOR ALL COLLATERAL MORTGAGES

SCHEDULE “A’

PAYMENT PROVISIONS

This Charge is given as continuing security for payment to the Chargee of
all debts and liabilities, present or future, direct or indirect, absolute or contingent,
matured or not, at any time owing by the Chargor to the Chargee (such debts
and liabilities being hereinafter called the “liabilities”), but the Chargor’s liability
hereunder being limited to the sum of “the Credit Limit’ {being the Principal
Amount stated on Page 1 of this Charge/Mortgage) with interest at the rate
hereinafter set out:

The Chargor covenants to pay each and every liability to the Chargee
punctually as the same falls due; provided that this Charge is void upon payment
on demand of the ultimate balance of the liabilities and all promissory notes, bills
of exchange, guarantees and any other instruments whatsoever from time to time
representing the liabilities or any part thereof, not exceeding the principal sum of
“the Credit Limit" (being the Principal Amount stated on Page 1 of this
Charge/Mortgage) together with interest thereon at the rate of 24.00 per centum
per annum as well after as before maturity and both before and after default and
alf other amounts payable by the Chargor hereunder.




{SCHEDULE FOR COMMERICAL / FARM / RESIDENTIAL / CONSTRUCTION MORTGAGES)

SCHEDULE “B”

ADDITIONAL PROVISIONS

RECEIVER

Notwithstanding anything herein contained it is declared and agreed that at any time and from time to time when there
shall be default under the provisions of these presents the chargee may at such time and from time to time and with or
withaut entry into possession of the charged premises or any part thereof by writing under its corporate seal appoint a
receiver of the charged premises or any part thereof and of the rents and profits therecf and with or without security and
may from time to time by similar writing remove any receiver and appoint another in his stead and that, in making any
such appointment or removal, the chargee shail be deemed to be acting as the agent or attorney for the chargor. Upon
the appointment of any such receiver or receivers from time to time the foltowing provisions shall apply:

1 That the statutory declaration of an officer of the chargee as to default under the provisions of these presents
shall be conclusive evidence thereof.

2. That every such receiver shall be the irrevocable agent or attorney of the chargor for the collection of all rents
falling due in respect of the charged premises or any part thereof whether in respect of any tenancies created in
priority to these presents or subsequent thereto:

3 That every such receiver may, in the discretion of the chargee and by writing under its corporate seal, be vested
with all or any of the powers and discretions of the chargee;

4 That the chargee may from time to time by such writing fix the remuneration of every such receiver who shall be
entitled to deduct the same out of the charged premises or the proceeds thereof:

o

That every such receiver shall, so far as concerns responsibility for his acts or omissions, be deemed the agent or

attorney of the chargor and in no event the agent of the chargee:

6 That the appointment of every such receiver by the chargee shall not incur or create any liability on the part of the
chargee to the receiver in any respect and such appointment or anything which may be done by any such
receiver or the removal of any such receiver of the termination of any such receivership shall not have the effect
of constituting the chargee a chargee in possession in respect of the charged premises or any part thereof;

7 That every such receiver shall from time to time have the power to rent any portion of the demised premises
which may become vacant for such term and subject to such provisions as he may deem advisable or expedient
and in so doing every such receiver shall act as the attorney or agent of the chargor and he shall have authority to
execute under seal any lease of any such premises in the name of and on behalf of the chargor and the chargor
undertakes to ratify and confirm whatever any such receiver may do in the premises;

8. That every such receiver shall have full power to take all steps he deems appropriate to complete any unfinished
construction upon the charged premises with the intent that the charged premises and the buildings thereof when
80 completed shail be the complete structure as represented by the chargor to the chargee for the purpose of
obtaining this charge loan,

9. That every such receiver shall have full power to manage, operate, amend, repaid, alter or extend the charged
premises or any part thereof in the name of the chargor for the purpose of securing the payment of rental from the
charged premises or any part thereof,

1 That no such receiver be liable to the chargor to account for monies or damages other than cash received by him
in respect of the charged premises or any part thereof and out of such cash so received every such receiver shall
in the following order pay:

(a)
(b}

His remuneration aforesaid;

All payments made or incurred by him in connection with the management, operation, amendment\r@pasr‘
alteration or extension of the charged premises or any part thereof, or completion of any unfinished
construction upon same,

In payment of interest, principal and other money which may, from time to time, be or become charged
upon the charged premises in priority to these presents, and all taxes, insurance premiums and every
proper expenditure made or incurred by him in respect to the charged premises or any part thereof,

The chargee in payment of all interest due or falling due under this charge and the balance to be applied
upon principal due and payable and secured by this charge; and

Thereafter any surplus remaining in the hands of every such receiver to the chargor, its successors and
assigns.




LAND REGISTRATION REFORM ACT, 1984
SET OF STANDARD CHARGE TERMS

Fitedd by Meridian Cradit Union Limited Filing Date: June 8, 2005
Filing Number: 200522

The following set of standard charge terms shall be deemed to be included in every Charge in which this set is referred
to by its filing number and as provided in Section 9 of the Act.

STATUTORY COVENANTS EXCLUDED

1 The Covenants deemed o be included in the Charge under Sub-Section 7(1), Clauses 1 and 2 of the Land
Registration Reform Act, 1984, are hereby expressly excluded and replaced by the following Covenants,

Y i i F STATUTORY COVE 1t

2. The Chargor hereby Covenants, promises and agrees to and with the Chargee as follows:

That the Chargor now has good right, full power and lawful and absolute authority to charge
the Lands and to give the Charge to the Chargee upon the Covenants contained in the Charge.

(i) No Actte Encumber

That the Chargor has not done, committed, executed or wilfully or knowingly suffered any act,
dead, matter or thing whatsoever whareby or by means whereof the Lands, or any part or parcel
thareof, is or shall or may be in any way impeached, charged, affected, or encumbered in fitle, estate or
otherwise, except as the records of the Land Registry Office disclose.

(i) Good Title In Fee Simple

That the Chargor, at the time of the execution and delivery of the Charge, Is, and stands solely,
rightfully and lawfully seized of a good, sure, perfect, absolute and indefeasible estate of inheritance, in
fea simple, of and iy the Lands and the premises described in the Charge and in every part and parcel
thereof, without any manner of trusts, reservations, limitations, provisoes, conditions or any other
matter or thing to alter, charge, change, encumber or defeat the same, except those contained in the
ariginal grant thereof from the Crown.

vy Ol ] Ak rtamin.

That the Bulldings on the Lands are not insulated with urea formaldehyde foam and do not
contain asbestos building materials, polychlorinated biphenyls, radicactive substances or other
Hazardous Materials; no Hazardous Materials have been released into the natural environmaent from or
through the Lands; to the best of the Chargor’s knowledge, information and belief, after conducting all
reasenable inquires, no Hazardous Materials have been released into the natural environment from
properties sdjcining the Lands or from properties located within the immediate vicinity of the Lands,
except as expressly parmitted, licensed or authorized by Government Authority; the Lands have never
been used as a land-fill or waste disposal site; no Hazardous Materials are or have ever been stored
on or under the Lands; to the best of the Chargor's knowledge, information and belief, after having
conducted all reasonable inquiries, no Hazardous Materials are or have ever been stored on or under
properties adjvining the Lands or on or under properties within the immediate vicinity of the Lands; the
condition of the soil on the Lands is such that it will not prevent or restrict future development of the
Lands for commercial purposes.

"Hazardous Material” means any contaminants, poliutants, substances or materials that, when
released to the natural environment, could cause, at some immediate or future time, harm or
degradation to the natural environment or risk to human health, whether or not such contarminants,
pollutants, substances or materials are or shall become prohibited, controlled or regulated by any
Governmant Authorfty and any “confaminants”, "dangerous substances’, "hazardous materials®,
"hazardous substances”, "hazardous wastes®, "industrial wastes”, “liquid wastes”, "pollutants” and
“toxic substances”, all as defined in, referred to or contemplated in federal, provincial and/or municipal
legistation, reguiations, orders and/or ordinances relating to environment, health and/or safety matters,

(v} Promise to Pay and Perform

That the Chargor will pay or cause to be paid to the Chargee the full principal amount and
inferest secured by the Charge in the manner of payment provided by the Charge, without any
deduction or abatement, and shall do, observe, perform, fulfil and keep all the provisions, covenarts,
agreerments and stipulations contained in the Charge. That the Chargor will comply with alt orders
lssuad by regulatory authorities and all environmental laws, regulations, and ordinances. That the
Chargor wilt pay, as they fall due, all taxes, rates, assessments, and penalties, whether municipal,
loval, partiamentary, judicial, or administrative, which now or may hereafter be imposed, charged or
levied upon the Lands or against the Chargor, and when required, produce for the Chargee receipts
avidencing payment of the same.



i)
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The Charges shall have the right from time to time to estimate the amount of taxes on the
charged Lands and premises for each year and fo require the Chargor to pay in each month a
specified portion of such estimated amount in addition to the monthly instalments stipulated in this
Charge (if any); and the Chargor covenants and agrees when so required to pay to the Chargee in
addition to the monthly instalments herein mentioned (if any) such specified portion of the said taxes
with each of the twelve succeeding monthly instaiments herein mentioned next falling due, and the
Chargor shall slso pay to the Chargee on demand the amount, if any by which the actual taxes exceed
such estimated amount. if the principal and interest are repayable on demand only, this amount on
account of taxes shall be paid to the Charges In each month on a day designated by the Charges. if,
befors any amount on account of taxes so paid fo the Chargee shall have been applied against taxes,
thete shall be arrears in the payment of principal andfor interest due and payable under this Charge,
the Chargee may apply such amount paid on account of taxes instead towards payment of the arrears
of principal and/or intarest. The Charges is not obligated to pay interest to the Chargor on amounts
paid to the Chargee on account of taxes for the period of time immediately preceding the date the
amounts are applied against taxes.

if the paymertt provisions in this Charge require the Chargor to make payments of principal
and interest monthly, the Chargor and the Chargee may from time to time agres that payments of
principal and interest (and any amount on account of taxes, if applicable) shall be made more
frequently than monthly, in which case the Chargor shall comply with the terms of any such agreement
instead of the payment provisions prescribed In this Charge.

i this Charge containg an interest adjustment dats, the Chargor further covenants to pay, on
such date, interest at the rate set forth in the Charge and al money advanced by the Chargee to the
Chargor under the Charge, prior to such interest adjustment date,

Higati 1

That the Chargor will immediately insure, unless already insured, and during the continuance
of the Charge keep Insured against loss or damage by fire, in such proportions upon each bullding as
may be required by the Chargee, the buildings and the land to the amount of not less than their full
insurable value in dollars of lawful money of Canada. Such insurance shall be placed with a company
approved by the Chargee. Buildings shail include all buildings whether now or hereafter erected on the
Lands, and such insurance shall include not only insurance against loss or damage by fire, but also
instrance against loss or damage by explosion, tempest, tornado, cyclone, lightning and all other
extended perlls customanty provided In insurance policies.  Evidence of continuation of all such
insurance having been effected shall be produced to the Chargee at least three (3) days before the
axpiration thereof; otherwise, the Chargee may provide therefor and charge the premium paid and
interest therean, at the rate provided for in the Charge, to the Chargor and the same shall be payable
forthwwith and shall also be a Charge upon the Lands. 1t is further agreed that the Chargee may, at any
fime, require any insurance of the buildings to be cancelled and new insurance effected by a company
to be named by the Chargee, and also of his own accord, may effect or maintain any insurance hergin
provided for in the Charge and the cost of effecting or maintaining same shall also be a Charge upon
the Lands, Policles of insurance hersin required shall provide that loss, if any, shall be payable to the
Chargee as his interest may appear, subject to the standard form of mortgage clause approved by the
Insurance Bureau of Canada which shall be attached to the policy of insurance.

Obligation ta Repair and to Remediate Environmental Contamination

That the Chargor will keep the Lands and the buildings, erections and improvements thereon,
in good condition and repalr according to the nature and description thereof respectively, and the
Chargee may, whenever he deems necessary, by his agert, enter upon and inspect the Lands and
make such repairs as he deems necessary, and the reasonable cost of such inspection and repairs
with interest at the rate provided for in the Charge shall be added to the principal amount and be
payable forthwith and be a charge upon the Lands prior to all claims thereon subsequent to the
Charge.

That in the event that, for any reason whatsoever, the representations and covenants
contained in subsections 2(lv) and 2(viil) (a) (i) regarding the Lands are rot true or are breached or
shall become untrue or breached any time after the registration of this Charge, then the Chargor shall
farthwith conduct appropriate removaliremedial action and such removalremedial action shall be pre-
approved by the Chargee, acling reasonably. The Chargor shall conduct such appropriate
enviranmental assessments as the Chargee may reasonably require in its discretion in order fo give its
approval, If the Chargor fails 1 conduct such assessments andior to take appropriate remedial action,
the Chargor hereby permits the Chargee to enter upon the Lands to conduct the assessments and/or
effact the remedial action, and the reasonable cost of such assessments and/or remaediation shall ba
added to the principal amount and be payable forthwith and be a charge upon the Lands prior to all
claims subseguent to the Charge.

Altgrations
(a) That the Chargor wilt not
() Permit waste to be committed or sufferad on the charged premises;

(il Discharge or permit the discharge into the natural environment of the charged



(ix)
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3
premises andfor neighbouring lands of any contaminant in an amount,
concentration or level in excess of that prescribed by the regulations under the
Environmental Protection Act of Ontario, or any similar or successor legislation, or if
the contaminant is tikely to cause an adverse effect, and

(i} Suffer or permit any change in the general nature of the cccupancy of the charged
premises,

{b} That it will not remove or destroy any of the buildings, plant, machinery and equipment
comprised in the improvements other than as herein otherwise provided; provided that nothing
hersin shall prevent the removal of any such property from one part of the charged premises to
another or the temporary removal of any such property for purposes of repair, and provided
further that the Chargor may remove, dismantle, sell, exchange or otherwise dispose of any
plant, machinery or equipment which has become obsolete, wom out, unserviceable or
unnecessary for use in the conduct of any business conducted on the premises if such plant,
machinery or squipment is replaced by plant, machinery and equipment of at least equal value
or if the value of such plant, machinery or equipment so dealt with in one transaction and not
30 replaced does not exceed $5,000; provided that such removal or other disposition does not
impair the successful opsration of the charged pramises;

{c} That the Chargor will not make or permit to be made any alterations, additions to, or
subtractions from the charged premises without the consent of the Chargee in writing, which
consent shall not be unreasonably withheld,

(e} That the Chargor, if the purpose of the Charge is to finance an improvement to the lands
andfor buldings, will make the improvement only in accordance with plans and specifications
previousty approved by the Chargee and complete the improvemnents as quickly as possible,

i i I f Chan

That the Chargor will forthwith provide the Chargee with full particulars of any change or
happening affecting any of the following, namely, (a) the spousal status of the Chargor, and (b)
nualification of the sald Lands as a matrimonial home within the meaning of the Family Law Act, as
amanded, the intention being that the Chargee shall be kept fully informed of the names and addresses
of any spouse who is not an owner but who has a right of possession in the sald Lands by virlue of the
saiid Act. In furtherance of such intention, the Chargor agrees to furnish the Chargee with such
avidence in connection with sither of (a) and (b) above as the Chargee may, from time to time, request.

That during the currency of this Charge the Chargor will maintain at all times his status as a
member in good standing of Meridian Credit Union Limited in accordance with its by-laws and
resalutions,

Obligation to Maintain an Account out of which Payments can be drawn

That, i regular payments of principal and interest (and taxes, if applicable) are required by the
provisions of this Charge, the Chargor will maintain, with a branch of Meridian Credit Union Limited, an
account of a type satisfactory to the Charges, and complete an authorization, in a form approved by the
Chargae, whereby such account is automatically debited by an amount equal to each payment of
principal and intarest (and taxes, if applicable), when each payment is due. The Chargor covenants to
ensure that such account always has sufficient funds on deposit to satisfy each such payment when
due. If the Chargor breaches this covenant, or cancels the said authorization or closes the account,
then any such action or omission shail constitule a default under this Charge. The Chargor agrees to
pay to the Charges its current administration and processing fees for breaches of this covenant.

That the Chargor will ensure that the Lands will remain free and clear of all encumbrances,
liens, mortgages, charges, Personal Property Security interests and financing agreements subordinate
to the Chargee's interest throughout the term of this Charge and any renewal or renewals thereof,
except those approved in writing.

G L r Envil lail

That the Chargor will give immadiate notice in writing to the Chargee of any damage caused
by fire or any other casualty to, or legal claim against, the said Lands.

That the Chargor will give immediate notice in writing to the Chargee of the receipt of material
governmental or thind party notices of viclation, olaims, suits, orders, or permit or approval revocations

ralating to environmental dsks, and of any discharges or spills on or emanating from said Lands within
the meaning of the Environmental Protection Act of Ontarlo, or any similar or successor legisiation.

Qntario New Home Warranties Plan Act

That if the land and buildings are subject to the requirements of the Ontario New Home




4
Warranties Plan Act of Ontario, or any similar successor legislation, the Chargor will comply with
such requirements and relmburse the Chargee for any costs which it may incur in effecting compliance
ar enforcing the Chargor's rights on its behalf if it fails to do so.

CHARGEE'S RIGHT TO ACCELERATE PAYMENT OF PRINCIPAL AND INTEREST

3. it ther avent of
[ The Chargor selling, conveying, transferring or leasing, or entering into any agreement to
complete the same, of the fitle to any interest in the Lands hereby charged to a purchaser, grantee,
transferee, or lesses not approved in writing by the Chargee;
(i} The failure of such a purchaser, grantee, transferee or lessea to;
{a) Apply for and receive the Chargee's written approval as aforesaid;

(b Personally assume all the obligations of the Chargor under this Charge; and

[£5] Exacute an Assumption Agreement in the form required by the Chargee;

(it The death or total permanent disability of the Chargor;

{iv} The insolvency of the Chargor or any Guarantor;

(v} The explration of three (3) months following the Chargor's withdrawal or expulsion from
marmbership in Merdian Credit Union Limited;

{wi) The winding up or dissolution of the Chargor or any Guarantor (if applicable); or

{vil} The Chargor neglecting to keep the bulldings, erections and improvements in good condition

and repair, or permitting any act of waste in the land (as to which the Chargee shall be sole judge), or
making default as to any of the covenants, provisoes, agreements or conditions contained in the
Charge or in any Charge (© which this Charge is subject;

Al monies secured by the Charge shall, at the option of the Chargee, forthwith become due
ard payable, and in default of payment of same with interest, as in the case of payment before
maturity, the power of entering upon and leasing or selling the Lands and Premises hereby given and
all the remedies herein contained may be exercised forthwith, The exercise of the said option by the
Chargae shall not be valld unless expressed in writing and signed by an employee of the Chargee,

GHARGEE'S RIGHTS ON DEFAULT
(i Inf ¢ Defay

In case default shall be made in payment of any sum to become due for interest at the time
provided for payment in the Charge, compound interest shall be payable and the sum in arrears for
interast fram ime 1o time, as well after as before maturity, shall bear interest at the rate provided for in
the Chargs, In case the interest and compound interest are not paid within three months from the time
of default, a rest shall be made, and compound interest at the rate provided for in the Charge shall be
payable on the aggregate amount then due, as well after as before maturity and so on from time to
time, and all such interest and compound interest shall be a Charge upon the land.

(i} Right to Distrain

if the Chargor shall make default in payment of any part of the interest payable under the
Charge, at any of the dates or times fixed for the payment thereof, it shall be lawful for the Chargee o
distrain therefor upon the land or any part thereof, and by distress warrant, to recover by way of rent
reserved, as in the case of a dermise of the land, so much of such interest as shall, from time to time, be
or remain in arears and unpald, together with all costs, charges and expense attending such levy or
distrass, as in ke cases of distress for rent. Provided that the Chargee may distrain for arears of
princlpal in the same manner as if the same were arrears of interest,

(it} Walver of Default

The Chargor agrees that the Chargee may, in writing, at any time or times after default, waive
such default and upon such waiver the time or times for payment of said principal amount shall be as
sel out in this Charge, and further that any such waiver shall apply only to the particular default waived
and shall not operate as a waiver of any other or future default.

{iv} Extensinng, Renewals and Yarlations in Terms Not to Preludice

Unless the Chargee agrees in writing to the contrary, the obligations hersunder of the original
Chargor and the Guarantors shall survive the granting by the Chargee to the original Chargor or
anyone claiming under him, including subsequent owners of the lands or of any part thereof, of any
extansion of time or renewal or variation In terms in respect of the Charge (whether by informal
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arangement or by way of a formal Extension, Renewal, or Amending Agreement signed by
the Chargor, or subsequant owner, as the case may be). The Charge may be Renewed, Extended or
Amended by an Agreement in writing, prior to, at, or afier maturity for any term, with or without an
increasad rate of interest, between the Chargee and the original Chargor, or subsequent owner, as the
case may be, with or without notice to, or the concurrence of, the Guarantors, if any, or any subsequent
encurmbrancers, and/or the original Chargor in the case of an Agreement with a subsequent owner, A
Ranewal or Extansion of this Charge shall be deemed to not create a new Charge, but rather is an
extension of this Charge, notwithstanding that a Renewal or Extension Agreement may amend the
effective date of this Charge. It shall not be necessary to register any such Agreement in order to retain
priorly for the Charge so altered aver any instrument registered subsequent to the Charge. Provided
that nothing contained in this paragraph shall infer any right of renewal upon the Chargor.

Entry on Default

From and after default shall happen to be made of or in the payment of the principal amount,
or the interest payable thereon, or any part of either thereof, as provided in this Charge, of or In the
doing, observing, performing, fulfiling or keeping of some one ar more of the provisions, agreements or
stipulations contained herein contrary 1 the trus intent and meaning of this Charge, then and in every
case it shall and may be lawful to and for the said Chargee to peaceably and quietly enter into, have,
hold, use, occupy, possess, and enjoy the lands heraby charged free and clear and freely and clearly
acquitted, exensrated and discharged of and from all former conveyances, mortgages, charges, rights,
annuities, debis, executions and recognizances, and of and from all manner of other charges or
encumbrances whatsoever without the let, suit, hindrance, interruption or denial of the Chargor, or any
other person or persons whatsoever.

if the default includes a breach by the Chargor of his covenant to complete an improvement in
accordance with the plans and specifications previously approved by the Chargee, the Chargee may,
at iis discretion, complete the improvement, subject to such reasonable changes in plans and
specifications as a prudert owner would make under the circumstances.

Power of Sale

The Charges, on default of payment for at least fifteen (15) days may, on at least thirty-five
(38) days' notice in writing given to the Chargor, enter on and lease the Lands or sell the Lands. Such
notice shall be given to such persons and in such manner and form and within such time as provided in
the Martgages Act. In the event that the giving of such notice shall not be required by law, or to the
extent that such requirements shall not be applicable, it is agreed that notice may be effectually given
by leaving it with a grown-up person on the Lands, i occupied, or by placing it on the Lands, if
uncceupled, or af the option of the Chargee, by mailing it in a registared letter addressed to the
Chargor at his last known address, or by publishing it once in a newspaper published in a county or
district in which the land Is situate; and such notice shall be sufficient, although not addressed to any
persen ar persons by name or designations;  and notwithstanding that any person could be affected
thereby may be unknown, unascertained, or under disability, Provided further, that in case default be
made In a payment of the principal amount or Interest or any part thereof, and such default continues
for two months after any payment of either falls duse, then the Chargee may exercise the foregoing
powars of entering, leasing or seling, or any of them without any notice, it being understood and
agreed, however, that i the giving of notice by the Charges shall be required by law, then notice shall
be givan to such persons and In such manner and form, within such time as so required by law. ltis
hereby further agreed that the whole or any part of parts of the Lands may be sold by public auction or
privaite contract, or partly one or partly the other; and that the proceeds of any sale hereunder may be
applied first In payment of any costs, charges, legal feas (as between solicitor and client) and axpenses
which may be incurred in taking, recovering and keeping possession of, managing, repairing and
improving in accordance with the terms of this Charge, and inspecting the Lands or by reason of non-
payment ar procuring the payment of monies, secured by the Charge or otherwise, and secondly in
payment of all arnounts of principal and interest owing under the Charge; and if any surplus shall
remain after fully satisfying the claims of the Chargee as aforesaid, same shall be paid to the Chargor,
of ag he may direct. The costs, charges, and expenses referred o above shall include, but not be
limited to, reasonable administration fees charged by the Charges to the Chargor for the labour of
employess expended in managing and inspecting the Lands and premises on behalf of the Charges in
s capacity as chargee in possession. The Chargee may sell any of the Lands, on such terms as to
cradit and otherwise as shafl appear to him most advantageous, and for such prices as can reasonably
be oblained therefor, and may make any stipulations as to title or evidence or commencement of title or
otherwise which he shall deem proper, and may buy in or rescind or vary any contracts for the sale of
the whole or any part of the Lands, and resell without being answerable for loss occasioned thereby,
and in the case of a sale on credit the Chargee shall be bound to pay the Chargor only such monies as
have baen actually received from purchasers, after the satisfaction of the claim to the Chargee, and for
any of said purposes may make and execute all agreements and assurances as he shall think fit, Any
purchaser of lessee shall not be bound to see the propriety or regularity of any sale or lsase, or be
affacted by express notice that any sale or lease is improper, and no want of notice or publication when
required hereby shall invalidate any sale or lease hareunder,

Eurther Assurances
From and after default in the payment of the principal amounts secured by the Charge, or the

interest therean, or any part of such principal or interest or in the doing, observing, performing, fulfilling
ar keeping of some one or more of the covenants set forth in the Charge then, and in every such case,
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the Chargor and all and every other person whososver having, or lawfully claiming, or who shall
have or lawfully claim any estate, right, titte, interest or trust of, in, to or out of the Lands shall, from time
to time, and &t sl tirmes thereafter, at the proper costs and charges of the Chargor make, do, suffer and
execule, or cause or procure 1o be made, done, suffered and executed, all and every such further and
other reasonable act or acls, deed or deeds, devises, conveyances and assurances in the law for the
further, better and more perfectly and absolutely conveying and assuring the Lands unto the Chargee,
as by the Chargee or his solicitor, shall or may be lawfully and reasonably devised, advised or required.

ADDITIONAL TERMS AND CONDITION

usts A Principal

The Chargee may pay all premiums of insurance and all taxes, rates, levies, charges,
assessments, ulility and heating charges, which shall from time to time fall due and be unpald in
respect of the Lands, and that such paymants together with all costs, charges, legal fees (as between
solicitor and client) and expenses which may be incurred in taking, recovering and keeping possession
of, managing, repalring and improving the Lands and premises in accordance with the terms of this
Charge, and inspecting the Lands and of negotiating the charge, investigating title, and registering the
Charge and other necessary deeds, and generally in any other proceedings taken In connection with or
to realize upon the security given in the Charge (including legal fees and real estate commissions and
ather costs incurred in sefling or leasing the Lands or in exarcising the power of entering, lease and
sale contained in the Charge) shall be, with interest at the rate provided for in the Charge, a charge
upan the fand In favour of the Chargee pursuant o the terms of the Charge and the Chargee may pay
or satisfy any lien uporr the land, which payments with interest at the rate provided for in the Charge,
shalt likewise be a chargs upor the land in favour of the Chargee. Provided, and it is hereby further
agreed, that all amounts pald by the Chargee, as aforesaid, shall be added to the principal amount
securad by the Charge and shall be payable forthwith, with interest, at the rate provided for in the
Charge.

Partial Rel

The Charges may, at his discretion, at all imes, release any part or parts of the Lands or any
other security or any surety for the money secured under the Charge, either with or without any
sufficient consideration therefor, without responsibility therefor, and without thereby releasing any other
part of the Lands or any person from the Charge or from any of the covenants contained in the Chargs,
anet without being accountable 1o the Chargor for the value thereof, or for any monies except those
actually received by the Charges. 1t is agreed that every part or lot into which the Lands is or may
hereafter be divided, does and shall stand charged for the whole monies secured under the Charge,
and no person shall have the right to require the mortgage monies to be apportioned.

Rischarge

Lpon repayment in full of the monles secured hereby, all accrued interest and charges, and
ary bonus, i applicable, the Chargee shell sign a cessation of this Charge or, if requested by the
Chargor, a transfer of the Charge, and send it to the Chargor within a reasonable time, The Chargor
shall pay to the Chargee its usual administrative fee for preparing and signing the Cessation of Charge
or Transfer of Charge, whether the Cessation or Transfer is prepared by the Chargee or by the

Chargor or bis solficitor. The Chargor is solely responsible for registering the Cessation or Transfer on
tile, at his own expense.

Qther Security

This Charge is, in addition to and not in substitution for, any other security heid by the Chargee
for all or any part of the monies secured hereby, It is understood and agreed that the Chargee may
pursue its remedies thereunder or hereunder concurrently or successively, at its option, in the event of
default, Any judgment of recavery thereunder ar hereunder shall not affect the right of the Chargee to
realize upon this or any other security.

No Right of Prepayrent

This Charge is closed in that the Chargor shall have no right to prepay any part or parts of the
maonies secured hereby, at any time or times, prior to the date of maturity, provided however, that the
Chargee may, in its sole discretion,

{a) Apply towards payment of the monies secured hereby, any manies received by it under any
policy of group insurance carried by it on the lives of its borrowing members; and

(b} Calculate Interest on a daily basis on the unpaid balance remaining outstanding, on the last
previous payment date stipulated herein, and shall then apply said payment received first, in
payment of interest so calculated to be due, and the balance, to be applied in reduction of the
principal sumn, upon recelving a payment from the Chargor, on any date or dates, other than
the dates stipulated herein.

Non-Merger of Covanants

v
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The taking of a judgment or judgments on any of the covenants herein, shall not
operale as a merger of the covenants, or affect the Chargee's right to interest, at the rate and times
provided for in the Charge: and further that any judgment shall provide that interest shall thereon be
camputed, at the same rate and in the same manner as provided in the Charge, until the judgment
shall have been fully paid and satisfied.

Bate of Charge

If this Charge contains an interest adjustment date, the date of this Charge shall be deemed to
be the interest adjustment date stated In the Charge, notwithstanding that the Charge may have been
exgcuted on an earfier dale. If this Charge does not contain an interest adjustment date, the date of
this Charge shall be deemed to be the date of signature thereof by the first named Chargor.

Racovery of Fees

The Chargor agrees to pay to the Chargee, when due, the Chargee's then current
administration and processing fees in connection with the preparation of any Mortgage Statement for
Assurmption purposes, Amending or other Agreements, statements for information purposes, any fees
referred to in Paragraph 4(Vi), charges for cheques refating to this Charge where payment has been
refused due to insufficient funds or for any other reason and generally any fees in connection with the
proper administration of this Charge.  Any such fees and charges, if unpaid, shall be added to the
principal outstanding pursuant to this Charge, and shall bear interest at the rate required by this
Charge. The amount of any such fees or charges in effect at any particular time is available from any
beanah of Meridian Credit Union Limited, upon request.

CONDOMINIUM

if the charged Lands is a condominiurm unit and its appurtenant interest in the common areas, pursuant to the
Condominium Act of Ontario, the following provisions shall form part of this Charge:

The Charges Is hereby Irrevocably authorized and empowered to exercise the right of the Chargor as an Owner
of the Lands, to vole or consent in all matters relating to the affairs of the Condominium Corporation named in
the Charge, provided that;

The Chargor shall be entitied fo exercise the right to vote or consent, uniess the Chargee gives notice
of its intention to exercise such rights. Any such notice may be for an indeterminate period of tima, or
for a fimited period of time, or for a specific meeting or matter.

The Charges shall not, by virtue of the assignment to the Chargee of the tight to vote or consent, be
under any obligation to vote or consent or protect the interests of the Chargor.

The exercise of the right to vote or consent shall not constitte the Charges a mortgagee in
possession,

GUARANTEE CLAUSE

N CONSIDERATION of the making, by the Chargee to the Chargor, the loan hereby secured, the Guarantors
whi have duly executed page one of this Charge:

Agree to be jointly and severally llable with the Chargor, for the due payment of all monies payable hereunder,
at the limes and in the manner hersin provided;

Unconditionally guarantee full performance and discharge by the Chargor of all of his obligations pursuant to
the provisions hereof, at the times and in the manner herein provided; notwithstanding that the obligations of the
Chargor hereunder may be void or unenfarceable at law or in equity or pursuant to statute.

Agree to indemnify and save harmiess the Chargee against and from all losses, damages, costs and expenses
which the Chargee may sustain, incur, or become liable for, by reason of:

(&} The fallure, for any reason whatsoever, of the Chargor to pay the money expressed to be payable
pursuant to the: provisions of this Charge;

(&} The fallure, for any reasen whatsoever, of the Chargor to do and perform any other act, matter or thing
pursuant to the provisions of this Charge;

(o) Any act, action, or proceeding of or by the Chargee, for or in connection with the recavery of the said
rmonies, or the obtaining of performance by the Chargor or any other act, matter or thing pursuant to
the provisions of this Charge;

Agree that the Chargee may at any time, and fram time to time, and without notice to the Guarantors, or any
consent or concurrence by them, make any setflement, extension, renewal or variation in terms of the said
Charge (whether by informal arrangement or by way of a formal Extension, Renewal or Amending Agreement
signed by the original Chargor or a subsequent owner prior to, at or after maturity) or take surrender any
security, and that no such thing done by the Chargee nor any carelessness or neglect by the Chargee in
asserting its rights, nor any other thing of the foregoing, loss by operation of law of any right of the Chargee
against the Chargor, nor the loss or destruction of any security, shall in any way release or diminish the liability
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of the Guarantors hereunder, so long as any monies expressed by this Charge to be payable remain

unpaid of the Chargee has not been reimbursed for all such losses, damages, costs, charges and expenses as
aforesald, and

{v} Agree that the Chargee shall not be abliged to proceed against the Chargor, or to enforce or exhaust any
security before proceeding to enforve its obligations herein set out, and that enforcement of such obligations
may take place before, after or contemporaneously with the enforcement of any debt or obligation of the
Chargor, or the enforcement of any security for any such debt or obligation.

i T

It is hereby agreed, that In construing this Charge, the words "Chargor, "Chargee” and "Guarantors”, and the
personal pronouns "he’, "his”, "him", "they" or "them" relating thereto and used therewith, shall be read and construed
as ‘Chargor” or “Chargors”, "Chargee” or "Chargees”, "Guarantor” or "Guarantors”, and "he”, "she”, "it" or “they", "his",
“her”, "its" or "their” and "him”, "her”, “it* or “them” respectively, as the number and gender of the party or parties referred
fo in each case require, and the number and the verb agreeing therewith shall be construed as agreeing with the said
word or pronoun so substituted.  Furthermaors, all rights, advantages, privileges, immunities, powers and things hereby
secured to the "Chargor” or "Chargors”, "Chargee” or "Chargees”, shall be equally secured to and exercisable by his,
her i3 or thelr heirs, executors, admirdstrators and assigns or successars and assigns, as the case may be, All
covenants, labities and obligations enterad into or imposed hereunder upon the "Chargor” or "Chargors®, "Chargee” or
“Chargees”. "Guarantor” or "Guarantors” shall be equally binding upon his, her, its or their heirs, executors,
administrators and assigns, or successors and assigns as the case may be; and all such covenants, flabilities and
obligations shall be made by the Chargors or Guarantors jointly and sevarally, unless the Charge specifies otherwise,

DEFINED TERMS

it i hereby further agreed that all words appearing in this Charge that are defined in Section 1 of the Land
Registration Reform Act, 1984, except the word "successor”, shall be read and construed as having the meaning
assignad (o them by Section 1 of the Land Registration Reform Act, 1984,

ACK| LEDGEME F RE

1We, the undersigned, hereby acknowledge receipt of a copy of these Standard Charge Terms, this
day of
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FLETT Flett Beccario, Barristers & Solicitors

Mailing: P. O. Box 340, Welland, ON L3B 5p9

BECCARIO Courter: 190 Division Street, Welland, ON L3B 4A2

Tel: 005-732-4481
” s (4R X0
(Founded 191%) Toll Free 1-866-473-5388

Reply To:  Anthony D'Amico, LL.B. Ex. 237

Tel No: (905 732.4481

Fax No:  (905) 734-7719

E-mail: adamico@flettbeccario.com

Assistant:  Carolyn Ort, Ext 233
cort@flettbeccario.com

April 1, 2011

Registered mail

Vandermeer Greenhouses Ltd.
2003 Creek Road, R.R.#1
Niagara-on-the-Lake, Ontario

LOS 110

Attention: John Van Berkel and Anna Van Berkel

Dear Sir and Madam:

Re: Vandermeer Greenhouses Lid, ("Company')

We are solicitors for Meridian Credit Union Limited ("Meridian") regarding this matter.
We have been instructed by the Meridian to demand payment by the Company of the
principal and interest owing to the Meridian as follows:

1. Credit Agreement dated March 29, 2010:
a)  Revolving Operating Line to a maximum of
$450,000.00 repayable with interest at prime plus 2.0%

Outstanding Balance $295,075.18
Interest to April 1, 2011 2,128.50

$297,203.68
Daily rate thereafter $40.42

b)  Term Loan No. 9 repayable with interest at 6.42%

Qutstanding Balance $976,207.27
Interest to April 1, 2011 5,500.93
$981,708.20

Daily rate thereafter $171.71



¢y Term Loan No. 13, repayable with interest at prime plus 2.0%
Outstanding Balance
Interest to April 1, 2011

Daily rate thereafter $299.82

d)  Demand Loan No. 15 repayable with interest at 5.10%
Outstanding Balance
Interest to April 1, 2011

Daily rate thereafter $94.86

e)  Letter of Credit in the amount of $14,000.00
repayable with interest at prime plus 2.0%
Outstanding Balance
Interest to April 1, 2011

Daily rate thereafter $1.92
Total...

The Meridian’s prime rate as of the date of this letter is 3.0%.

$2,188,667.59
9,602.85

$2,198,270.44

$678,888.13
3,038.19

$679,926.32

$14,000.00
61.92

$14,061.92

$4,173,170.56

The interest rates for the Revolving Operating Line, the Term Loan No. 13 and the Letter
of Credit described above, will vary whenever the Meridian’s prime rate is varied so that at
all times the interest rates shall be the Meridian’s prime rate, then in effect, plus the interest

rate factors listed above.

It is necessary that payment in full be received by us by 5:00 p.m on Wednesday, April 13,
2011, failing which the Meridian will take whatever remedies it deems are appropriate to

collect the full amount of the indebtedness and liability.

Enclosed is a Notice of Intention to Enforce Security pursuant to the Bankrupicy and

Insolvency Act.

Yours truly

o

—

ANTHONY DVAMICO
for the firm

ADco
enclosure
c.c. Meridian Credit Union Limited



FORM 86

NOTICE OF INTENTION TO ENFORCE SECURITY
(Subsection 244(1))

TO:  Vandermeer Greenhouses Ltd., an insolvent person

TAKE NOTICE THAT:

1. Meridian Credit Union Limited, a secured creditor, intends to enforce its security on
the insolvent person’s property described as:

()
(b)
(©)
(@)
(e)
0

(8)

(h)

(1)
)

Inventory,

Equipment;

Receivables;

Chattel Paper;

Documents of Title;

All books and papers recording, evidencing or relating to the Receivables,
Chattel Paper or Documents of Tile and all securities, bills, notes, instruments
or other documents now or hereafter held by or on behalf of the Assignor or
any one or more of them with respect to the said Receivables, Chattel Paper
or Documents of Title;

All shares, stock, warrants, bonds, debentures, debenture stock or other
securities together with renewals thereof, substitutions therefor, accretions
thereto and all rights and claims in respect thereof,

Intangibles;

All proceeds and products of any or all of the foregoing, including any
compensation for Collateral damaged, expropriated, stolen or destroyed.
property described in PIN numbers 46390-0007, 46390-0008, 46390-011 and
46390-0074.

2. The security that is to be enforced is in the form of:
- General Security Agreement dated April 19, 2001
- Charge/Mortgage registered as Instrument No. NR185256 on August 15, 2008
in the principal amount of $5,000.000.00 over all 4 PINS described above
3 The total amount of indebtedness secured by the security is $4,173,170.56 plus

interest and costs as provided by the security,

4. The secured creditor will not have the right to enforce the security until after the
expiry of the 10-day period after this notice is sent unless the insolvent person consents to
an earlier enforcement.



DATED at Welland, this 1st day of April, 2011,

Meridian Credit Union Limited
By its solicitors,

FLETT, BECCARIO,

Per: n

¢

by
ANTHONY D’AMICO
for the Firm



,Caro'?yn Ort

From: Carolyn Ort

Hent: Friday, April 01, 2011 9:.08 AM
To: Bernie Huber

Subject: FW. Vandermeer
Attachments: 001.PDF

001.PDF (109 KB)
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CANADA POST
REGISTRATION RECEIPT (Bulk)

This receipt is necessary if enquiry is desired.

Mailed By

(Name and address of firm) Stamp
FLETT BECCARIO Of Post Office:
190 Division Street

P. O. Box 340

Welland, Ontario

L3B 5P9

Vandermeer Greenhouses Ltd.
2003 Creek Road, R.R.#1
Niagara-on-the-Lake, Ontaric
LG8 1J¢

Attention: John Van Berkel and Anna Van Berkel
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THIS IS EXHIBIT “I”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS w\f DAY OF JANUARY, 2014
)
/(/ K\‘ ) -
U{/g‘i g AR ,»(ﬁg“w““
A Comm|53|oner, efc.

Angela, a Commissioner, ele.,
s ontario. for Flett, Beccario,

arct Solicltors, and
<wnzw*$mm
August 21, 2016,




RE: VANDERMEER GREENHOUSES LTD.

Meridian Credit Union Limited, 73 Corporate Park Drive, St. Catharines, Ontario, L28 3W3
("Meridian™), hotds a General Security Agreement, dated April 19, 2007 and a Mortgage/Charge dated
Auvgust 15, 2008 ("Moartgage") Irom Vandermeer Greenhouses Ltd. ("Debtor™), as purt of the security
for payiment and satisfaction of any and alf obligations, indebtedness and Habilities of the Debtor to the
Meridian, I the GSA and the Mortgage, the Debtor granted to the Meridian a mortgage/chacge over
the property municipatly known as 2021 Four Mile Creek Road, Niagara-on-the-Lake, Ontario and a
securtty interest in all other undertakings of the Debtor including all Equipment, Fixtures, Leasehold
Interest, Accounts Recetvable, nventory, Contractual Rights, Goodwill, Patents, Trademarks and
Copyrights then owned or theceafter acquired by or on behalf of the Debtor (hereinafter collectively

eferred to as the "Collateral™).

Events of default under the GSA and the Mortgage having ocourced and the charge and security
interest pravided therein having become enforceable pursuant to the provisions thereof, the Meridian
herchy appoints Zeifiman Partners Ine, of the Clty of Toronto, in the Province of Ontario, to be the
Recetver/Manager of the Debtor pursuant to the GSA and the Mortgage with all and every power and
authority apecitied by the GSA and the Mortgage in this regard and instructs Zeifiman Partners Ine. to
seive, protect and realize upon such Collateral for the benefit of the Meridian and, if necessary, manage
and operate the undertakings of the Debtor pending the completion of the realization.

The said Zetfiman Parmers Ine,, as Recetver/Manager, shall be deemed to be the Agent of the
Debtor, and further. the Debtor, pursuant to the provisions of the GSA and the Mortgage. shall be solely
vesponsible for Zetfisan Parters Ine, its acts or defaults and for its rcemuneration and expenses, and the

Merkdian, as bolder of the GSA and the Mortgage, shall not by reasen ot this appointment, be inany way

cesponsthle for any miscondoct on the part of Zeifman Partners bne., as Receiver/Manager.

Al momes received by such ReceiverManager, alter providing for all coss, charges and

cupenses of, or ineidental to, the exercise of uny of its power, including legal fees, shall be applied in

v towards the sutistaction of any and all obligations, debts and Habitities of the Debtor to the Meridian,




Lhe rights und powers confe red hereby may be supplemented to by any rights that the halder
of the GSA and the Muortgage may from time to time confer upon the | hcwver/\ﬁamgcr
[his appointment may be executed in counterparts and facsimile and wmail copies of signatures

shall be weared as originals for all purposes,

Dated at St Catharine s, Ontarto, this |9th day of July, 2011

?\/fERﬂD}IA&\T(JREDET UNION LIMITED
Per;_&f{ﬁ i\
Bernie-Huber,\ Manager

Fhave authority to bind the Meridian

Zeifman Partners Ine, heeeby consents to act as Receiver/Manager of Vandermeer Greenhouses
Ltd. in accordance with the terms and conditions of the foregoing,

Bated at Toronta, Ontario this 19th day of faly, 2011,

T e
Allan Rutman
Uhave authority to bind the Corporation

The undersigned hereby consents g the uappointment of Zeifman Partners Inc., as
%uuwezﬂ&anm*m of Vandermeer Greenliouses Lid, in accordance with the terms and conditions of the
toregai ng.

Dated at_Noe, 70 this 19th day of July, 2011.

rm— e ——

VAND ‘3RMEEWEENHOUSFS LT,
Y !

))gfru \Bcr( @wwﬁ h |
z,"mr* ( | @mXA,Z\*O k)Z( O —

na Van | Berkel
x& e have authority 1o hind 1} e Corporm%on
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ZEIFMAN PA RTNERS INC.

Notice and Statement of the Receiver
{Section 245(1) and 246(1) of the Bankruptey and Insolvency Act)

The Receiver gives notice and declares that:

I. Onthe 19" day of July, 2011, Zeifman Partners Inc. became the Receiver in respect of the property,
assets and undertaking of Vandermeer Greenhouses Ltd. (“Vandermeer” or the “Company™) an
msolvent. The book values of the property are detailed below:

| Asset | Book Value |

§ Accounts Receivable :y 177,759 |

| Inventory $ 96,350 )

| Land, Building and § 4,834,286
Equipment

The figures represented above are net book values reported in the Company’s books and records, and
are not representative of realizable values,

Zeifman Partners Inc. became a Receiver by virtue of being appointed by Meridian Credit Union
Limited pursuant to a General Security Agreement dated April 19, 2001 and a charge/mortgage
registered August 13, 2008,

[

The undersigned took possession and control of the property described above on the 19" day of July,
2011,

The following information relates to the receivership:

Address of insolvent person: 2021 Four Mile Creek Road
i Niagara-on-the-Lake, Ontario
LOS 1Jo

Principal line of business: Cut Flower Chrysanthemum grower

Location of Business: 2021 Four Mile Creek Road
Niagara-on-the-Lake, Ontario
LOS 1Jo

R o o \
idoronte Jtreet, Ouite Y 1{)

rzwm*()utm CUntario
MO 2V

Tol (4100 861.7487
Fax: H4416) 2564001

WYY, ;{(‘AI\U@LH .04
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ZEIFMAN PARTNERS INC.
Page 2
Amount owed by the insolvent company to each creditor who holds security on the property
described above:

} Name of Secured | Address | Claim

g Creditor : |

| Meridian Credit Union Limired 75 Corporate Park Drive | 3 4,180,180
{ St. Catharines, Ontario !

} L2S 3W3 |

The following additional party has registered a security interest under the Personal Property
Security Act:

Ryder Truck Rental Canada Ltd. 700 Creditstone Ave I
Concord, Ontario
g L4K SAS

(a) The list of other creditors of the insolvent person and the amount owed to each creditor is
attached hereto as Appendix “A”. The total amount due by the insolvent person to these other
creditors 1s $730,021,

The amounts presented in the attached schedule were obtained from records of the insolvent
person that are available to the Receiver. No acknowledgement is made concerning the amounts
owing,

(b) The intended plan of action of the Receiver during the receivership, to the extent that such a plan
has been determined, is to continue operating the business while soliciting offers for the sale of the
assets as a going concern.

(¢) Contact person for the Receiver: Ben Rutman
Telephone: (416) 256-4002 ext. 258
Fax: (416) 256-4003
Email: bri@zeifmans.ca

Dated at Toronto this 25 day of July, 2011.

Yours very truly,

LEIFMAN PARTNERS INC.
solely in its capacity as Receiver and Manager
of Vandermeer Gregnhouseshud.
)}bmty

Allan A, Rutman, CA, MBA




- Creditor Mailing List -

Bercomex Hort & Agro Solutions

Canada Revenue Ageney-London TSO

CHEP (Canada) Ine

ElectroMecamque

Enbridge Cundy Harris

Enns Battery & Tire Lid

Flamingo Holland Inc..

Flowers Canada Ing

Gale's Gas Bars Linited
Global Horticultural Ine

Gold Leaf Garden Products Limuted
Growers Greenhouse Supphie
Growers Requisites Lid
Johnston Equipment

kam's Grower Supply
lLambert Peat Moss Inc

Leuth And Niagara Orchards
Maple Crest Farms

Muoare [‘;xckzxgn‘)g Corporation
Mormingside Greenhouses

Niagara Rubber Supply Ing

Verdun QC H3F 3R3

Fax: (514) 766-7326

Postbox 2209

Hoorn, The Netherlands 1620EE

10348 6740 RT 0001, RPOGO! E00C
Revenue Collections Brvision, Regronat
Intake Centre for Insolve

451 Talbot St 3rd Floor

London ON N6A 4R

Postal Station A
P.O. Box 46030
Toronto ON MSW 4K 9

PO Box 721

4033 Victoria Ave
Vineland ON LOR 2C0
Bankruptey Department
PO, Box 650

Scarborough ON MK SE3
Fax: (905) 762-3633

ROR #3 Creek Ry
Niagara-on-the-Lake ON LOS 150
PO Box 800

272 Prospect Street

St George ON NOE INO
Unit 7

45 Speedvale Avenue Fast
Guelph ONNIH 1J2

4388 Portage Rd

Niagara Falls ON L2E 644
4222 Sann Rd.,

Beamsville ON LOR 1Bo
912-21 Overlea Blvd.
Toronto ON M4H 1p2
3539 North Service Rd..
Vineland Station ON LOR 2EQ
1915 Setterington Drive
Kingsville ON N9Y 2E5
3990 Avebury Road
Mussissauga ON LSR 1R
1 Kingsmill Avenue
Gueiph ON NIE 5v9

106, Chemin Lambert
Riviere-Ouelle QC GOL 200
Box 43

Virgil ON LOS 1T

316 Mud Street

Grassie ON LOR IM0

191 John Street

Barrie ON L4N 214

385 Sobie Road

Beamsville ON LOR 112
%4 Dunkark Road

St Catharines ON L2P 3Hd

Creditor Type Name Attention Address Claim $
Unsecured Albin One Unit C1 b4 92
227 Bunting Road
St Catharines ON L2M 3v2
Hell Canada Insolvency Group I Alexandre Geaham Bell Asle B3 L0

6,319 49

533500

22378

37856

FOo

2,760 3%

17.250.19

6.328.00

7703

53983

103506

524.32

519692

13581

26635 90

19,910 43

378624

6,983 40

392675

Judv 220001

Puge |




- Creditor Mailing List -

Creditor Type

Name

Attention

Address

Claim §

Unsecured

Penner Home Centre

PManET Biogas Solutians

Planet Paper Box Inc
Rougoor Electric
Ryder Truck Rental Canada Lid

Signs & Swnco

Slaman Greenhouses Lid.

United Parcel Service Canada Lid.
Van Geest Bros Lid.

Van Houtte Coffee Services Inc
vanBerkel, John and Angie
Vandermeer, Peter & Wilamena

Water Energy Technologies

Warkplace Safety & Insurance Board

Yield Energy Inc

Zwart Svstems

Box 75
Virgit ON LOS 1T0

Sute #2014

26 Hiscott Street

St Cathartnes ON LR 106
2841 Langstaff Road
Concord ON L4K 4 W7

796 Creek Rd., R.R #4
Niagars-on-the-Lake ON LS 1o
PO Box 9464 Station A
Toronto ON MSW 4
Unit 12

4400 Montrose Road
Niagara Falls ON L2H 113
RR #2

I Concession 7 Road
Burford ON NOE 1AQ

P.O. Box 4900, Station A
Toronto ON MSW 0A 7

1877 Seventh St. Louth

St Catharines ON LIR 6p9
8215, 17th Avenue
Montreal ON H1Z 4J9

2003 Four Mile Creek Road
Niagara-On-The-Lake ON LOs 1Jo
1993 Four Mile Creek Road
Niagara-On-The-Lake ON LS Lo
Units A6-7

3375 North Service Road
Burlington ON LN 3G2

3272893

200 Front Street West

Toronto ON MSV 3J1

Suite 114

42 Industrial St

Toronto ON M4G 1YY

4881 Union Road
Beamsville ON LOR 184

§7745

2,566.93

8,644 50

5.169.67

2,074 56

480.25

336288

4635 05

53788

198 64

37567900

19.034.00

6.360.43

1.338.00

292108

34103

Judv 2202047

. oy i
Page 72




THIS IS EXHIBIT *J”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS M.g( DAY OF JANUARY, 2014
Ay x . y‘
;M{M G4 QY»;M%;@/W

A Commissioner, etc.

o 4 Commissioner, elC.,

pipa D Angela. @ QQM:W;; 33 e
provinee of Ontaro. for Flett, Beccano,
narristers and soficitors, and

30 poel) QLS
Canveyancers inc.

Cos ‘
Expires August 21, 2015,




e e Syt est RENEWABLE ENERGY STANDARD OFFER PROGRAM -
e ACKNOWLEDGEMENT RE SECURED LENDER
71347

powatauthonty ancg

COMTARIO

SOVER ANTHQRITY

THIS ACKNOWLEDGEMENT AGREEMENT (this “Agreement™) is made as of the
12 dayofDecembar L2014/

BETWEEN:

ZEIFMAN PARTNERS INC., a corporation formed under the laws of
Ontarto

(the "Receiver™);
- and -

MERIDIAN  CREDIT UNION LIMITED, a
corporation formed under the laws ot Ontario

(the "Secured Lender™)
-and -

ONTARIO POWER AUTHORITY, a statutory
corporation without share capital incorporated under the
laws of the Province of Ontario

(the "OPA™);

WHEREAS Vandermeer Greenhouses Ltd. (the “Generator™) and the OPA entered into a
Renewable Energy Standard Offer Program Contract dated July 25, 2008  designated as
RESOP# 13388, as amended by the Advanced RESOP FIT Amendment between the OPA and
the Generator. dated May 11, 2010 (the “*Contract™);

AND WHEREAS the Generator informed the OPA upon entering into the Contract that
Meridian Credit Union was a Secured Lender, as provided for in Section 9 of the Contract, and
that it had granted security against, inter alia, all of its right. title, entitlement and interest in and
to the Contract in favour of the Secured Lender pursuant to the security agreements identitied in
Schedule “A™ (eollectively, the “Security Agreements™), as security for its present and future
indebtedness, lability and obligation under and in respect of the Credit Agreement dated March
29,2010, as amended and extended (the "Secured Debt");

AND WHEREAS the Secured Lender enforced on s seeurity interest pursuant to the Secured
Lender's Seeurity  Agreement between  the Secured Lender and  the Generator, and as
contemplated in Section 9.2(2) of the Contract on April 1, 2011 by notice to the Generator,
which notice is attached as Schedule “B™ hereto:

AND WHEREAS the Receiver was appointed as receiver of the Generator on July 19,2011




NN

AND WHEREAS the Receiver intends hold the Contract and manage the assets of the
Generator, including but not limited to the Contract and the Contract Facility. until such time as
it identifies a purchaser of such assets to which the Generator's assets may be sold and,
consequently, the Contract assigned:

NOW THEREFORE THIS AGREEMENT WITNESSES that, in consideration of the mutual
covenants and agreements herein contained and for other good and valuable consideration (ihe
receipt and sutficiency of which are hereby acknowledged) the parties hereto covenant and agree

as follows:
I Defined Terms

All capitalized terms not defined herein, or other terms used herein, and defined in Schedule 2 to
the RESOP Contract ~ Standard Definitions of the Contract shall have the respective meanings
ascribed thereto in Schedule 2 to the RESOP Contract - Standard Definitions of the Contract.

2. Representations and Warranties

Each of the Receiver, in its capacity as Receiver of the Generator, and the Secured Lender, on a
Joint and several basis, represents and warrants to the OPA, acknowledging that the OPA is
relying on such representations and warranties as a condition of entering into this Agreement, as
tollows:

(a) the Recitals hereto are true and correct;
() the Receiver is acting for and on behalf of the Secured Lender;

(c) other than the existence of the receivership and, therefore, a breach of Section
7.1(20) of the Contract, neither the Receiver nor the Secured Lender is aware of
any Generator Event of Default that has not been remedied has occurred:

(dy the Receiver has the power and authority to act on behalf of the Generator in
respect of the Contract;

(e) to the knowledge of the Receiver and the Secured Lender, there are no actual or
potential actions, causes of action. suits, debts, dues, accounts. bonds. claims or
demands whatsoever of the Generator. against or in respect of the OPA, by reason
of, or in any way arising out of the Contract, or any other contract or obligations
s between the Generator or any Affiliate of the Generator, and the OPA as at the
date of this Agreement (collectively. “Claims™). and neither the Receiver nor the
Seeurd [ender is aware, after due inquiry, of any. actual or potential Claims, or
anyact, event. circumstance or thing which, with notice or the passage of tine or
lapse of cure period. would give rise to a Claim. that it or its successors, heirs.,
erecutors, estate trustees, administrators or assigns, had. have or may have:

o o Foree Majeure is oceurring and neither the Receiver nor the Secured Fender is
aware of any reason that anv Force Majeure may occur:




Fach

23
(g)  each of the Secured Lender and the Receiver have complied with Article 9 of the
Contract as of the date hereof;

() the Secured Lender has entered into this Agreement and holds the security granted
pursuant to the Security Agreements; and

(i) the address of the Secured Lender and the Receiver to which notices may be sent
pursuant to Section 11.2 of the Contract is set out in Section 8 of this Agrecment.

Agreement of the Secured Lender
of the Secured [ender and the Receiver covenants and agrees as follows:

{a) all of the security registrations made pursuant to the Personal Property Security
Act (Ontario) in respect of the Security Agreements are set out in Schedule “A™;

{b) the Secured Lender and the Receiver will provide the OPA with written notice of

any change in the identity or address of the Secured Lender;

{c) cach of the Secured Lender and the Receiver agrees that it will comply with
Section 9.2(2) of the Contract;

(d) the Receiver and the Secured Lender will be bound by the requirements and
obligations of the Contract in acting on behall” of the Generator, imciuding,
without limitation the restrictions on and requirements in respect of assignment in
Section 13.4 of the Contract;

() the Receiver and the Secured Lender direct the OPA to deal directly with the
Receiver on all matters with respect to the Contract as of the date of the
Agreement; and

(f) this Agreement shall not be deemed to waive or modity in any respect any rights
of the OPA under the Contract except as expressly provided for in this
Agreement.

Acknowledgment of the OPA

Subject to the terms of this Agreement, the OPA hereby acknowledges and confirms that, as at

the date of this Agreement:

1

(a) the Secured Lender constitutes the Secured Lender for the purposes of the
Contract and, without Himiting the generality of the foregoing. cach of the Secured
[ ender and the Receiver is entitled to the benefit of the provisions of Section 9.2
of the Contract in favour of a Secured Lender and is entitled to enforce the same
as it the Secured Lender. and the Receiver acting on its behalf, were a party to the
Contract: and



i
!

-4

(b) the OPA acknowledges that the Receiver may cxercise any of the Secured
Lender’s rights under Section 9.2 of the Contract for the purposes of enforcing on
the Secured Lender's security in accordance with Section 9.2(4) of the Contract;

3. Contracts in Full Force and Effect

Ihe parties hereto confirm that the Contract remains in full force and effect in accordance with
tts terms and that this Agreement shall not be deemed to waive or modity in any respect any
rights of the OPA under the Contract except as expressly provided in this Agreement.

6. Confidentiality

This Agreement constitutes Confidential Information and shall be subject to Section 13 of
Schedule | of the Contract.

7. Execution and Delivery
This Agreement may be executed by the parties hereto in counterparts and may be exccuted and

delivered by facsimile and all such counterparts and facsimiles shall together constitute one and
the same agreement.

8. Other
() Except where the context requires otherwise. the provisions contained in Sections
FRLZOE3, L4015, 16, 1.7, 1.9, 11.2, 12, 13.6, 13.7, 138, 13.9, of Schedule |
of the Contract apply in the construction and interpretation of this Agreement,
provided references therein to the “Agreement” shall be construed and deemed to
be references to this Agreement.
9. Notices

All notices to the OPA shall be addressed to each of them as provided in the Contract.  All
notices to the Sccured Lender and the Receiver shall be addressed to it as follows:

Fo the Secured Lender:

Meridian Credit Union Limited
75 Corporate Park Drive

St Catharines. Untario

28 3W3

Attention: Mr. Bernie Hluber
Senior Commercial Credit Specialist
Phone: 905-988-4042
Fax: 905-988-3868
E-mail:Bernie Huberwmeridiancu.ca




To the Receiver:

Zeifman Partners Inc.
201 Bridgelund Avenue
Toronto, Ontario

MEA TYT

Attention: Altan A, Rutman
Phone: 416-256-4003

Fax:  416-256-400]

E-mail: aar@zeitmans.ca

10, Governing Law

This Agreement shall be governed by and interpreted in accordance with the laws of the
Province of Ontario and the federal laws of Canada applicable therein.

[Remainder of page intentionally left blank/
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IN WITNESS WHEREOF the parties hereto |

1ave executed this Agreement as of the day first
written above,

NOTE: If the Supplier is namral person,

Name: freom [&rﬁ»ﬁ»ﬂ
Title: PR wWOr—r

I'have the authority to bind the
corporation,

MERIDIAN CREDIT UNION LIMITED

SN

T v‘mm 7 T rim

L DA, Compienum Kevrr
Title:

[ have the authority to bind the
carporation,

ONTARIO POWER &(’“l HORITY

By /é/z LG

i itle: /‘JOA””& C. Butler
' Vice President, g lectricity Resources

I have the authority to bind the
corporation,




Schedule A
Security Agreements

General Security Agreement dated April 19, 2001
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Schedule B
Enforcement of Security Interest

Letter of Demand dated April 1, 2011




Flett Beccario, Barristers & Solicitors
Mailing: P. O. Box 340, Welland, ON 13B P9

ECC ARIO Courier: 190 Division Street, Welland, ON LB 4A 2

Tel: 905-732-4481
(Founded 1919) Toll Free 1-866-473.5388

F Sehaluly, B
LETT

Reply To:  Anthony D’'Amico, LL.B. Ex. 237

Tel No (%05) 732-4481

FaxNo:  (905) 734-7719

E-mail: adamico@flettbeccario.com

Assistant:  Carolyn Ort, Ext 233
cort@flettbeccario.com

April 1, 2011

Registered mail

Vandermeer Greenhouses Ltd.
2003 Creek Road, R.R.#1
Niagara-on-the-Lake, Ontario
LOS 1Jo

Astention: John Van Berkel and Anna Van Berkel

Dear Sir and Madam:

Re: Vandermeer Greenhouses [1d. {"Company")

We are solicitors for Meridian Credit Union Limited ("Meridian") regarding this matter.
We have been instructed by the Meridian to demand payment by the Company of the
principal and interest owing to the Meridian as follows:

1. Credit Agreement dated March 29, 2010:

a)  Revolving Operating Line to a maximum of
$450,000.00 repayable with interest at prime plus 2.0%
Outstanding Balance $295,075.18
[nterest to April 1, 2011 2,128.50

$297,203.68
Daily rate thereafter $40.42

) Term Loan No. 9 repayable with interest at §5.42%
Outstanding Balance $976,207.27
[nterest to Apnl 1, 2011 5,500.93

$981,708.20
Daily rate thereafter $171.71




¢)  Term Loan No. 13, repayable with interest at prime plus 2.0%
Outstanding Balance $2,188,667.59
Interest to April 1, 2011 9,602.85

$2,198,270.44

Daily rate thereafter $299 82

d)  Demand Loan No. 15 repayable with interest at 5.10%

Outstanding Balance §678,888.13
Interest to April 1, 2011 3,038.19
$679,926.32

Daily rate thereafter $94.86

€)  Letter of Credit in the amount of $14,000.00
repayable with interest at prime plus 2.0%

Outstanding Balance $14,000.00
Interest to April 1, 2011 61.92
$14,061.92

Daily rate thereafter $1.92
Total... $4,173,170.56

The Meridian’s prime rate as of the date of this letter is 3.0%.

The interest rates for the Revolving Operating Line, the Term Loan No. 13 and the Letter
of Credit described above, will vary whenever the Meridian’s prime rate is varied so that at
all times the interest rateg shall be the Meridian’s prime rate, then in effect, plus the interest
rate factors listed above.

It is necessary that payment in full be received by us by 5:00 p.m on Wednesday, April 13,
2011, failing which the Meridian will take whatever remedies it deems are appropriate to
collect the full amount of the indebtedness and liability.

Enclosed is a Notice of Intention to Enforce Security pursuant to the Bankruptcy and
Insolvency Act,

Yours truly

ANTHONY D4MICO
for the firm

Al co
anclosure
c.o. Meridian Credit Union Limited




FORM 86

NOTICE OF INTENTION TO ENFORCE SECURITY
(Subsection 244(1))

TO: Vandermeer Greenhouses Ltd., an insolvent person

TAKE NOTICE THAT:

I Meridian Credit Unjon Limited, a secured creditor, intends to enforce jts security on
the insolvent person’s property described as:

(a)  Inventory,

(b)  Equipment,

(¢} Receivables;

(d)  Chattel Paper;

(e) Documents of Title;

(f) All books and papers recording, evidencing or relating to the Receijvables,
Chatte} Paper or Documents of Tile and all securities, bills, notes, instruments
or other documents now or hereafter held by or on behalf of the Assignor or
any one or more of them with respect to the said Receivables, Chatte] Paper
or Documents of Title;

(2) All shares, stock, warrants, bonds, debentures, debenture stock or other
securities together with renewals thereof, substitutiong therefor, accretions
thereto and alj rights and claims in respect thereof;

(h)  Intangibles;

(i) All proceeds and products of any or all of the foregoing, including any
compensation for Collateral damaged, expropriated, stolen or destroyed.

() property described in PIN numbers 46390-0007, 46390-0008, 46390-011 and
46390-0074.

2. The security that js to be enforced is in the form of:
- General Security Agreement dated April 19, 2001

Charge/Mongage registered as Instrument No. NR185256 on August 15, 2008
in the principal amount of $5,000.000.00 over aj] 4 PINS described above

3 The total amount of indebtedness secured by the security is $4,173,170 56 plus
interest and costs ag provided by the security,

4. The secured creditor will not have the right to enforce the security until after the
expiry of the 10-day period after this aotice is sent unless the insolvent person consents to
an earlier enforcement.

/
"y
N




DATED at Welland, this 1st day of April, 2011,

Meridian Credit Union Limited
By its solicitors,
FLETT, BECCARIO,

Per:[\ () )

{ —
NY D’AMICO
for the Firm

.




THIS IS EXHIBIT “K”
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS ,em>( DAY OF JANUARY, 2014

"
(W ;‘/,ff 5 ( ) )
>y K, e 7
/7@%?6@,; v &Mj,w/’w

A Commissioner, etc.

Rina D'Angela. a Commissicner, ete.,
Province of Ontario. for Flett. Beceario,
Barristers and Solicitors, and

yancers ine.

Expires August 21, 2018,
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ﬁf" Ontario

Ministry of the Environment
Ministére de I'Environnement

PROVISIONAL CERTIFICATE OF APPROVAL
WASTE DISPOSAL SITE

NUMBER 9512-7ONNZJ

Issue Date: Qctober 30, 2009

Vandermeer Greenhouses Lid.
2021 Four Mile Creek Rd
Niagara-on-the-Lake. Ontario
LOS 1JO

Site Location: 2021 Four Mile Creek Rd
Town of Niagara-on-the-Lake, Regional Municipality of Niagara

You have applied in accordance with Section 27 of the Environmental Protection Act Jor approval of:
a farm-based anaerobic digestion facility on a 6.7 hectare site,

10 process Organic Feedstock to generate clectricity for usc in t

he Greenhouse. with surplus electricity to be
provided to the provincial grid.

Note: Use of the site for any other type of waste is not approved under this Certificate, and requires
obtaining a separate approval amending this Certificate.

For the purpose of this Provisional Certificate

of Approval and the terms and conditions specified below, the
Jollowing definitions apply:

“Aer " means the Envirommental Protection der . R.S.0. 1990, ¢.E-19. as amended;

‘Agricultural waste” has the same meaning as “agricultural waste" as defined in () Reg. 347,
as amended;

"Certificate” means this entire provisional Certificate of Approval and includes any schedules
attached to it. the application and the supporting documentation listed in Schedule A"

"DAF" means flocculation and scum waste from dissolved air floatation (DAF) systems from

wastewater for the production of animal- or plant-based materials or from the production of any
other food for human consumption:

‘Dircetor” means any Minisiry cmployce appointed in writing by the Minister pursuant to
scction 5 of the Aer as a Director for the purpases of Part V of the Aer
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"District Manager" means the District Manager of the Niagara District Office of the Ministry;

"Exhausted” means the capacity of the activated carbon adsorption unit is reached and the
activated carbon is no longer able to effectively reduce odour emissions to the atmosphere:

"FOG" means fats, oils and grease (FOG). of plant and animal origin. and accompanying food
residuals collected from grease interceptors and/or grease traps at food production. food
processing and/or food wholesale and retail facilities:

“Ministry" means the Ontario Ministry of the Environment:
"NMA " means Nutrient Management Acr . 2002. S.0. 2002. ¢. 4. as amendced from time to time;

"0, Reg, 347" means Ontario Regulation 347. R.R.0. 1990. General - Wastc Management,
made under the Act . as amended from time to time:

‘on-farm anacrobic digestion materials” means anacrobic digestion materials that are
generated at an agricultural operation;

"Organic Fecdstock" means the organic waste as approved in Part B, Conditions 1.2and 1.3 of
this Certificate;

"Organic Waste" means materials limited 1o solid or liquid municipal and industrial waste
derived from plants or animals. listed in Part B. Condition 1 2 of this Certificate, and all readily
biodegradable;

"Owner” means any person that is responsible for the cstablishment or operation of the Site

being approved by this Certificate, and includes Vandermeer Greenhouses 1.td., its successors
and assigns;

"OWRA " means the Ontario Water Resources Act \R.5.0.1990. ¢. 0.40. as amended;
"PA " means the Pesticides Act . R.S.0. 1990. c. P-11. as amended from time to time;

"Provincial Officer” means any person designated in writing by the Minister as a provincial
officer pursuant to Section 5 of the OWRA or Seetion of the Act or Section 17 of PA or Section
4 of NMA or Scction 8 of SDIVA:

“Rejected Waste” means the incoming waste received at the Site that does not meet the

incoming organic waste quality criteria set out in this Certificate or which is not approved for
receipt at the Site in accordance with this Certificare;

‘Residual Waste" means waste resulting from the storage and/or processing of the organic

waste at the Site and which cannot be anaerobically digested and is destined for final disposal:

"SDWA " means Safe Drinking Water Act . 2002. S.0. 2002, ¢. 32. as amended from time to time:

"Site” means the entire 6.7 hectare waste disposal (processing) site located at 2021 Four Mile
Creek Rd, Town of Niagara-on-the-Lake, Ontario; and

“Trained Personncl” means staff cmployed by the Owner and trained in accordance with the
requirements of this Certificate.

You are hereby notified that this approval is issued 1o you subject 10 the terms and conditions outlined below -
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TERMS AND CONDITIONS

PART A,

2.

(3.3

(3.4)

(4.1

COMPLIANCE

The Chiner shall ensure compliance with all the conditions of this Certificate and shall
ensurc that any person authorized to carry out work on or operate any aspect of the Site s
notified of this Certificare and the conditions herein and shall take all reasonable
measures 1o ensure any such person complies with the same.

Any person authorized to carry out work on or operatc any aspect of the Site shall comply
with the conditions of this Certificate.

BUILD, ete. INACCORDANCE

Except as otherwise provided by this Certificate, the Site shall be designed. developed,
built. operated and maintained in accordance with the application for this Certificate
dated October 1. 2008. signed and submitted by Randy Van Berkel. Manager and the
supporting documentation listed in the attached Schedule “A ™,

INTERPRETATION

Where there is a conflict between a provision of any document. including the application
referred to in this Certificare and the conditions of this Certificate, the conditions in this
Certificate shall take precedence.

Where there is a conflict between the application and a provision in any documents listed
in Schedule "A". the application shall take precedence. unless it is clear that the purpose
of the document was to amend the application and that the Ministry approved the
amendment.

Where there is a conflict between any two documents listed in Schedule "A". other than
the application. the document bearing the most recent date shall take precedence.

The requirements of this Cervificate are severable. [Fany requirement of this Certificate,
or the application of any requirement of this Certificate 10 any circumstance, is held
invalid or unenforceable. the application of such requirement to other circumstances and
the remainder of this Cerrificare shall not be aflected thereby.

OTHER LEGAL OBLIGATIONS

Ihe issuance of. and compliance with the conditions of this Certificate does not:

(a)  relicve any person of any obligation 1o comply with any provision of any applicable
statute. regulation or other legal requirement: or

(b)  limit in any way the authority of the Ministry 1o require certain steps be taken or to

require the Owner 1o furnish any further information related to compliance with this
Certificate.
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(5.2

(5.3)

6,
(6.1}

{6.2)

7.
(7.1)

ADVERSE EFFECTS

The Siie shall be constructed. opcrated and maintained in a manner which ensures the
health and safety of all persons and prevents adverse effects on the natural environment
Or On any persons.

The Owner shall take steps to minimize and ameliorate any adverse c¢ffect on the natural
cnvironment or impairment of water quality resulting from the Site, including such
accelerated or additional monitoring as may be necessary 1o determine the nature and
extent of the effect or impairment.

Despite an Owner or any other person fulfilling any obligations imposed by this
Certificate, the person remains responsible for any contravention of any other condition
of this Certificate or any applicable statute, regulation. or other legal requirement
resulting from any act or emission that caused the adverse effect to the natural
environment or impairment of water quality.

[f'at any time odours. pests, litter, dust. noise or other such negative effects are generated
at this Site and causc an adverse effect, the Owner shall take immediate appropriate
remedial action that may be necessary to alleviate the adverse effect, including
suspension of all waste management activitics if necessary,

CHANGE OF OWNER

The Owner shall notify the Director in writing. and forward a copy of the notification to
the District Manager, within thirnty (30) days of the occurrence of any changes:

(8)  the ownership of the Sire;

(b} the operator of the Sire;

(¢} the address of the Owner;

(d)  the partners, where the Owner is or at any time becomes a partnership and a copy of
the most recent declaration filed under the Business Names Act, R.S.0. 1990, c.
B3.17, as amended, shall be included in the notification:

(¢)  the name of the corporation where the Owner is or at any time becomes a
corporation, other than a municipal corporation, and a copy of the most current
information filed under the Corporations Information Act . R.5.0. 1990, ¢c. C.39. as
amended, shall be included in the notification.

No portion of this Site  shall be transferred or encumbered prior to or after closing of the
Site unless the Director is notified in advance and sufficient linancial assurance is
deposited with the Minisiry 10 ensure that these conditions will be carried oul. In the
eventof any change in ownership of the Site. other than change to a successor
municipality, the Owner shall notify the successor of and provide the successor with a
copy of this Cerrificate. and the Owner shall provide a copy of the notification to the
District Manager and the Director,

INSPECTIONS BY THE MINISTRY

No person shall hinder or obstruct a Provincial Officer from carrying out any and all
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(8.1)

(8.2)

(8.3)

inspections authorized by the OWRA |, the Act . the PA , the SDWA or the NMA of any
place to which this Certrificate relates, and without limiting the foregoing:

(a) toenter upon the premises where the approved processing is undertaken, or the
location where the records required by the conditions of this Certificate are kept:

(b) 1o have access to. inspect, and copy any records required to be kept by the
conditions of this Certificare:

{c} toinspect the Sire, related cquipment and appurtenances;

{d) toinspect the practices, procedures. or operations required by the conditions of this
Certificate; and

(e} 1o sample and monitor for the purposes of asscssing compliance with the terms and
conditions af this Certificate or the Act , the OWRA . the PA . the SDW4 or the
NVA

INFORMATION AND RECORD RETENTION

Any information requested by the Ministry, concerning the operation of the Site and its
operation under this Certificate, including but not limited to any records required to be
kept by this Certificate shall be provided to the Minisiry, immediately upon request.
Records shall be retained for two (2) years except as otherwise authorized in writing by
the Director,

The receipt of any information by the Ministry or the failure of the Minisiry to prosecute
any person or to require any person to take any action. under this Certificate or under any
statute, regulation or other legal requirement, in relation to the information. shall not be
construed as:

(a) anapproval. waiver. or justification by the Ministry of any act or omission of any
person that contravenes any term or condition of this Certificate or any statute,
regulation or other legal requirement; or

(b} acceptance by the Minisiry of the information’s completeness or accuracy.

The Owner shall ensure that a copy of this Certificare, in its entirety and including all its
Notices of Amendment, and documentation listed in Schedule "A", are retained at the
Site at all times,

FINANCIAL ASSURANCE

{a)  Within thirty (30) days of issuance of this Certificare the Owner shall submit to the
Direcror, Financial Assurance. as defined in Section 131 of the dcr . for the amount
of fourteen thousand and sixty dollars (314, 060.00). This Financial Assurance
shall be in a form acceptable to the Direcror and shall provide sufficient funds for
the transportation. Sire  clean-up and disposal of all quantities of waste on the Sire at
any one time.

{b) Commencing on October 31, 2010 and at intervals of one year thercafter, the Owner
shall submit to the Director, a re-evaluation of the amount of Financial Assurance
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to implement the actions required undc\r Part A, Condition (9.1)(a). The
re-evaluation shall include an assessment based on any new information rclating to
the environmental conditions of the Site and shall include the costs of additional
monitoring and/or implementation of contingency plans required by the Director
upon review of the closure plan and annual reports. The Financial Assurance must
he submitted to the Director within ten (10) days of written acceptance of the
re-evaluation by the Director.,

(¢) The amount of Financial Assurance is subject to review at any time by the Director
and may be amended at his/her discretion. If any Financial Assurance is scheduled
to expire or notice is received, indicating Financial Assurance will not be renewed.
and satisfactory methods have not been made to replace the Financial assurance at
least sixty (60) days before the Financial Assurance terminates. the Financial
Assurance shall forthwith be replaced by cash.

PART B. SITE OPERATIONS, etc,

1. SERVICE AREA, APPROVED WASTE TYPES

(1.1)  The service area for the Site is the Province of Ontario.

(1.2)  The operation of this Sire is limited to receipt and processing of the following types of
organic wasie!

(a) liquid fats, oils and grease (FOG). of plant and animal origin, and accompanying
food residuals collected from grease interceptors and/or grease traps at food
production, food processing and/or food wholesale and retail facilities;

(b) liquid flocculation and scum waste from dissolved air tloatation (DAF) systems
from wastewater for the production of animal- or plant-based materials or from the
production of any other food for human consumption;

(¢) solid DAF from wastewater for the production of animal- or plant-based materials
or from the production of any other food for human consumption that has been
treated to a minimum temperature of 70°C for a minimum of one (1) hour or at a
minimum temperaturc of 50°C for a minimum of twenty (20) hours. to ensure
complete inactivation of pathogens prior to being delivered to the Site.  Reports
confirming treatment, provided by the supplier of the solid DAF. shall be
maintained at the Site to verify compliance with this condition: and

(d) dried spent grain and solubles (DSGS) from an ethanol plant.

(a) Notwithstanding Condition 1.2. the Sire may receive agriculiural waste and O. Reg
267/03 Schedule | and 2 off-farm anaerobic digestion materials;

—
Lo
S

(b) In accordancc with ltem 7, grape pomace received from Vincor Canada is
considered 1o be agriculiural waste and may be accepted at the Sire.  Should the
process in the production of the grapes as described in liem 7 change, or should the
Owner wish to accept grape pomace from a new source. the Owner shall notify the
Director and the District Office and provide supporting information for review 1o
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(2.1

{2.3)

determine whether the grape pomace will continue to be. or is. considered
agriciliural waste; and

(c)  Atlecast 50 per cent. by volume. of the total amount of waste treated in the
anacrobic digesters at the Site shall be on-farm ancerobic digestion materials.

The Ohwner shall not accept at the Sire any waste that is classified as hazardous waste in
accordance with Q. Reg. 347 and any waste that is classified as "Specified Risk
Materials” as defined by the Canadian Food Inspection Agency Feed Act, 1993,

APPROVED WASTE RATES & WASTE STORAGE DURATION/HANDLING

The total amount of organic waste approved to be accepted at the Site cach day shall not
exceed:

(a) 20 tonnes of (liquid) #FOG and (solid and/or liquid) DAF: and
(b} 50 1tonnes of dried spent grain and solubles.
Organic waste approved 10 be stored at the Site is subject to the following limitations:

(a) Nomore than 45 cubic metres (45.000 L) or tonnes of £OG shall be stored in the
FOG tnput Tank (as identified in Item 6 of Schedule "A"Y at the Site at any onc
fime:

(b)  Nomore than 30 cubic metres (30,000 L) or tonnes of DAF shall be stored in the
FOG tnput Tank (liquid DAF ) and in the Bunkers (solid DAF ) {as identificd in ltem
6 of Schedule "A") at the Site at any one time:

(¢} No more than 4 cubic metres (4,000 L) of waste shall be stored in the pasteurizer
(located in the Control Building as identified in ltem 6 of Schedule "A")at the Sire
atany onc time: and

(d}  No more than 50 tonnes of dried spent grain and solubles shall be Storcd in the
Bunkers (as identified in Item 6 of Schedule "A") atthe Sire at any one time.

In the event that the organic waste cannot be processed at the Site and the Site is at its
approved organic waste storage capacity. the Owner shall cease accepting additional
organicwaste. Receipt of additional organic waste may be resumed once such receipt
complies with the waste storage limits approved in this Certificate.

All liquid organic waste shall be forthwith loaded into the liquid organic waste storage
tanks (as described in Condition 2.2 (a) and (b)).

Organic waste and Digestate stored in the Bunkers and Digestate Storage (as identified
in ltem 6 of Schedule "A") shall be covered completely and in a manner that minimizes
the generation of wastewater and odours.

The Owner shall ensure that the incoming organic waste received at the Site, and
handled in accordance with this Cerrificaie, is used as a feedstock in the on-Sire
anaerobic digester.

The Owner shall ensure that the organic waste levels in the storage tanks/areas are
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(2.8)

(.4

{(4.2)

(4.3)

(4.4)

(5.2)

monitored and controlled on a continuous basis and that any high level alarms are
operational at all times,

The anaerobic digesters and storage facilities shall maintain setbacks distances as
required by the NMA and its regulations.

OPERATING HOURS

The Owner is approved to operate twenty-four (24) hours per day, seven (7) days per
week,

WASTE SCREENING & TRACKING

(a)  Allloads of incoming organic waste shall be accompanied by documentation
containing the results of the required waste characterization or the identification of
a pre-approved generator of the waste.

(b)  Truined personnel shall mspect the required documentation prior to acceptance of
the incoming organic waste at the Sire.

Organic waste that has not been characterized in accordance with this Certificate or that
is not accompanied by the required documentation shall not be accepted at the Site and
shall immediately be directed off the Site.

The Owner shall only accept the incoming organic waste that is delivered in vehicles that
have been approved as required by the Ministry,

The Owner shall establish and implement a waste screening and tracking system for all
organic waste received. processed, stored at and transferred from the Sire.

REJECTED WASTE HANDLING

In the event that waste that is not approved under this Certificate is inadvertently
accepted at the Site, the Owner shall ensure that the rejected waste is:

(a) stored in a way that ensures that no adverse effects result from such storage:

(b) scgregated from all other waste:

(¢} handled and removed from the Site in accordance with O, Reg. 347 and the Act;

(d) removed from the Site within forty-cight (48) hours of its receipt or as acceptable to
the District Manager.

{a} In the event that a waste load is refused or unacceptable waste is inadvertently
accepied at the Sire, a record shall be made in the daily log book or in an electronic
file of the reason why the waste was refused and the origin of the waste. if known.

(b)Y  The Districi Manager shall be notified in writing of the receipt of unacceptable
loads within three (3) business days of its receipt.

(¢) The following information shall be included in the notification to the District
Manager:

(1) quantity and type of waste refused:
(i1y source of the waste, if known:
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6.
{6.1)

(6.3)

(7.1)

(8.1)

(8.2)

{8.3)

9.0

(ii) final destination of the rejected waste: and
(iv) time and date of receipt & time and date of removal from the Sire.

RESIDUAL WASTE HANDLING

The (wner shall ensure that the organic waste storage areas are cleaned out annually, or
more frequently if necessary. and that the residual waste trom the bottom of the tanks is
handled in accordance with O.Reg. 347 and the Act.

Residual waste removed from the Site for final disposal shall only be disposed of at a site
for which a Provisional Certificate of Approval has been issued by the Ministry and the
site is approved to receive this type and quantity of waste,

(a)  All residual waste shall be stored within the confines of an enclosed storage
container.

(b)  The Chwner shall remove the residual waste from the Sire as soon as the storage
container is full or as directed by the District Muanager.,

SIGNAGE

The Owner shall ensure that a sign is posted at the entrance 1o the Site, rcadable from the
ncarest public roadway bordering the Site.  The following information shall be included
on the sign:

(a) name of the Owner:

(b} this Certificate number:

(¢} normal hours of operation;

(d)  Owner’s telephone number to which complaints may be directed:

(¢)  Owner's twenty-four hour emergency telephone number (if different from above):
(f)  awarning against unauthorized access: and

(g) awarning against dumping at the Site.

SITE SECURITY

Allunloading and loading of organic waste and all waste processing at the Site shall at all
times be undertaken by Trained Personnel andfor haulers approved by the minisiry,

The Cwner shall ensure that access to the Sire is regulated and that access to the organic
waste unloading/loading areas. storage tanks/areas and pasteurizer is restricted to
authorized personnel.

The Owner shall ensure the Site is operated in a safe and secure manner. and that waste is
properly handled. contained or stored so as not to pose any threat to the gencral public
and the Sive personnel,

EQUIPMENT & SITE INSPECTIONS & MAINTENANCE

Within three (3) months from the date of this Certificate, the Owner shall prepare a
comprehensive written inspection program which includes inspections of all aspects of
the Sire's operations including the following:
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(9.2)

(9.3)

(9.4}

(10.2)

(10.3)

(a)  buildings, pasteurizer tank and all related piping and equipment;
(b) storage facility and the containment arcas:

{cy  monitoring wells (in accordance with ltem 2. Schedule "A")
(d) presence of leaks and drips:

(e} sccurity fencing, gates, barriers and signs;

(f)  any air pollution control equipment: and

(g) off-site impacts such as odour. dust. litter, etc.

When the organic waste storage tanks/areas are cleaned out, the tanks/arcas shall be
internally inspected to ensure the integrity of its structure.,

The inspections are to be undertaken daily by trained personnel in accordance with the
inspection program to ensure that all equipment and facilities at the Site are maintained in
good working order at all times and that no off-site impacts are occurring. Any
deficiencies detected during these regular inspections must be promptly corrected.

The Owner shall develop and implement a preventative maintenance program for aif on-
Site equipment associated with the processing and managing of organic waste and
control of odour and dust emissions. The preventative maintenance program shall be
maintained up-to-date and shall be available for inspection by a Provincial Officer upon
request,

QUALITY CONTROL MONITORING OF WASTE

(a)  The Owner shall ensure that prior to being accepted at the Site for the first time. at
least one (1) representative sample of the organic waste is oblained from the
proposed waste stream and analysed during the fourteen (14)-day period preceding
its first-time receipt at the Sive;

(b} The incoming organic waste may be considered a pre-approved source once it
meets the required quality criteria. in accordance with this Certificate and has been
classified as such by the Owner: and

(¢)  The incoming organic waste shall be re-characterized following any process
changes. operational issues or other factors that may affect the quality of organic
waste streams from the pre-approved source.

Subsequent sampling and analysis shall be conducted for every 1.000 cubic inetres of the
arganic waste or once a year, whichever comes first. provided the organic waste is of the
same type and is from the same source,

The Owner shall ensure that the procedure for taking samples. as required by this
Cerrificate, complies with the Ministry's most current "Sampling and Analysis Protocol
for Ontario Regulation 267/03 made under the NMA" and that the samples are analysed
for the metals identified in Column | of the following Table 1, in accordance with the
frequencics specified in this Certificare.

TABLE 1

Column 1 Column 2 Column 3
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Regulated Metal Maximum metal Maximum metal
concentration in materials concentration in materials
that contain totul solids that contain total solids
dry weight of 10,000 dry weight of less than 10,000

milligrams or more per litre milligrams per litre
(mg/kg of total solids dry wt) {(mg/L)

Arsenic 170 1.70

Cadmium 34 ’ 0.34

Chromium 2.800 ' 28

Cobalt 340 3.40

Copper 1.700 17

Lead 1,100 K

Mercury 11 0.11

Molybdenum 94 0.94

Nickel 420 4.20

Selenium 34 0.34

Zing 4.200 42

(10.4) The analysis of samples of the incoming organic waste shall be performed by:

(a) alaboratory that is accredited by the Ministry of Agriculture. Food and Rural
Affairs for that purpose; or

(b) alaboratory that is accredited in accordance with the International Standard
ISO/MEC 17025 — General Requirement for the Competence of Testing and
Calibration Laboratories. dated December 15. 1999, as amended from time to time;
Standards Council of Canada: or Canadian Association for Laboratory
Accreditation,

(10.5) (a) The incoming organic waste shall not be accepted at the Sire if the analytical
requirements listed in this Certificate have not been fulfilled or if the analysis of the
waste determines that the metal content in the wastce exceeds the metal content
limits set out in Table 1, above.

(b) Inorder to resume accepling a given organic waste stream following previous
rejection, the Owner shall ensure that the analytical requirements listed in this
Certificare have been fulfilled and that two (2) representative samples of the said
arganic waste stream generate analytical results which. separately and
consceutively. do not exceed the metal content limits set out in Table 1. above.

(10.6) Should results of the subsequent testing of the organic waste 1ail to meet the criteria

specified in this Certificate, this waste stream shall be removed from the Sire and
disposed of in accordance with O, Reg. 347 and the Acr,

IR OPERATION OF THE PASTEURIZER

(L11) FOG and liquid DAF accepted at the Site shall be treated in the pasteurizer (located in the
Control Building as identified in ltem 6 of Schedule "A") ata minimum temperature of
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70°C for a minimum of'one (1) hour or at a minimum temperature of S0°C for a minimum
of twenty (20) hours. to ensure complete inactivation of pathogens.

(I1.2) The temperature in the pasteurizer must be monitored 10 verify compliance with Pan B.
Condition 1.1 above.

12. HOUSEKEEPING & NUISANCE CONTROL,

Traffic

(12.1) The Owner shall ensure that therce is no queuing or parking of vehicles that are waiting to
enter the Site on any roadway that is not a distinct part of the Sire,

Trucks

(12.2) (a) The Owner shall ensure that the exterior of all vehicles leaving the Site are clear of

debris and that vehicles do not drag waste, dirt or other contaminants out onto
streets,

(b)  The Owner shall ensure that the exterior of all trucks delivering waste to the Site s
cleaned prior to leaving the Site, as needed.

Litter
(12.3) The Owner shall:

(a) take all practical steps to prevent the escape of litter from the Sire-
(b)  pick up litter around the Site on a daily basis. or more frequently if necessary: and
(¢) ifnecessary. crect litter fences around the areas causing a litter problem.

Drust

(12.4) (a) The Owner shall ensure that all on-site roads and operations areas are regularly
swepUwashed to prevent dust impacts off-site.
(b}  The Owner shall regularly clean. if necessary, all equipment and storage areas that
are used to handle and process the organic waste at the Sire,

Vermin & Vector
(12.5) Prior to the receipt of any waste at the Sire, the Chwner shall:

(a) implement necessary housckeeping procedures 1o eliminate sources of attraction for
vermin and vectors: and

(b) ifnecessary. hire a qualified, licensed pest control professional to design and
implement a pest control plan for the Sire.

Moise

(12.6) The hwner shall take all necessary measures to minimize noise emissions 1o the
atmosphere from the Sive,

Odour Control

{(12.7) The Owner shall electronically monitor the over/under pressure relicf valves on the
Digesters 1o ensure that if they are open, it is recorded and the Ohwner is notified. Should
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any unintentional raw (untreated) biogas be released from the over/under pressure relief
values to the atmosphere. regardless of quantily. and leave the Site, the Owner shall
immediately notify the Ministry in accordance with the Part B, Conditions 17.1 and 17.2.

(12.8) The Owner shall maintain the biogas fare at the Sire, so that in the instance of a process
upset. the flare may be utilized to burn off-spec gascs.

(12.9) (a) Ifinthe opinion of the District Manager, the operation of the Sire results in odour
complaini(s). the Owner shall. in consultation with the District Manager,
undertake appropriate steps to eliminate the source of odour. which may include
installation of an activated carbon adsorption unit / charcoal filter or an engineered
cover for storage arcas:

(b) If the odour nuisance originating from the Site is not eliminated in accordance with
Part B. Condition 12.9 (a), the Owner shall discontinue the receipt of waste until
additional, appropriate construction/installation of odour prevention measures are
completed satisfactorily to the Disirict Manager and the odour nuisance is
eliminated:

(12.10)(a)  The Owner shall operate any activated carbon adsorption unit / charcoal filter in
such a way that the activated carbon is replaced before it is Exhausred

(b) Inthe event that the activated carbon adsorption unit / charcoal filter or enginecered
cover are found to be ineffective, the Owner shall cease accepting additional
organicvaste, until such time that a new contingency measure is proposed.
approved by the Director and implemented.

13 COMPLAINT RESPONSE PROCEDURE

(13.1) Ifat any time, the Owner receives complaints regarding the operation of the Site, the
Owner shall respond to these complaints according to the following procedure:

(3)  The Owner shall retain a written or electronic record of each complaint. The
information recorded shall include the following:

(i) name. address and the telephone number of the complainant;

(i) time and date of the complaint;

(ilf) waste management activities undertaken at the time of the complaint:

(iv)  general meteorological conditions including. but not limited to the ambient
itmperature. approximate wind speed and direction and sunny versus
cloudy. inversion versus clear and windy. cte. at the time of the complaint:

- (v)  details of the complaint:

(vi) actions taken to remediate the cause of the complaint: and

(vii) proposed actions to be tuken (o prevent reoccurrence in the future.,

(b} The Owner, upon receipt of the complaint regarding the operation of the Site,
shall initiate appropriute steps to determine all possible causes of the complaint and
proceed Lo take the necessary actions to eliminate the causc of the complaint and
forward a formal reply 1o the complainant,
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1,

(¢)  The Owner shall notify the District Office immediately after receiving the

complaint and explain the actions that will be taken 1o resolve the complaint and
any recommendations for remedial measures. and managerial or operational
changes ta reasonably avoid the reoccurrence of similar incidents.

OPERATIONS MANUAL

(14.1) (a) The Ovwner shall preparc an Operations Manual for usc by the Sire personnel. Asa

minimum, the Operations Manual shall contain the following:

(i) outline the responsibilities of Site personnet;

{(ii) personnel training protocols:

(iii} waste receiving and screening procedures;

(iv) waste unloading. handling and storage procedures;

(v) waste processing procedures:

(vi) sampling and testing procedures;

(vii) Site inspections, spill. fire, upset and leakage recording procedures:
(viit) procedure for handling complaints as described in this Certificate;
(ix) as-built drawings identifying flows, directions, clc.

(b) A copy of this Operations Manual shall be kept at the Sire, must be accessible to
personnel at all times and must be updated, as required,

STAFF TRAINING

The Owner shall ensure that all personnel are trained in the procedures contained in the
Operations Manual and as follows:

(a)  relevant waste management legislation. regulations and guidelines:

(b) environmental, and occupational health and safety concerns pertaining to the waste
to be handled:

(¢} management procedures including the use and operation of equipment for the
processes and wastes to be handled:

(d)  recording procedures:

(e) cmergency first-aid information:

(1) specific written procedures for the control of adverse effects from the Sire;

(g)  specific written procedures for refusal of unacceptable waste loads:

(h)  the terms. conditions and operating requirements of this Certificare.

Within one year of the issuance of this Certificate or within one year of the hire date. all
personnel involved in operating the Site shall complete the Biogas Systems Operators'
Course offered by the Ontario Ministry of Agricultural. Food and Rural A ffairs.

"The Owrer shall ensure that all personnel are trained in the requirements of this
Certificate.

(a)  upon commencing cmployment at the Site or in accordance with Part 83, Condition
5.2,
(b} whenever procedures identified in Part B, Conditions 14.1 and 15.1 arc updated.

Page 14 - NUMBER 9512-7QNNZJ




{16.2)

(16.3)

(16.4)

CONTINGENCY MEASURES & EMERGENCY SITUATION RESPONSE

Within three (3) months from the date of this Certificate, the Owner shall develop and
implement a Contingency and Emergency Response Plan. The Plan shall include. as a
minimum:

(a) emergency response procedures to be undertaken in the event of a spill. process
upset. fire, explosion or medical emergency:

(b) alistof contingency equipment (c.g. fire suppression equipment. spill clean-up Kits.
ctc.) available in the event of a spill. process upset. fire, explosion or medical
eMErgency:

(¢) alistof names and telephone numbers of resources available for emergency
response: and

(d)  a notification protocol with names and telephone numbers of persons to be
contacted. including company personnel. the Ministry's Spills Action Centre and
District Office. the local Fire and Police departments: the local Municipality. the
local Medical Officer of Health and the Ministry of Labour.

The Owner shall ensure that;

(2)  the contingency equipment and materials outlined in the Contingency and
Emergency Response Plan are in a good state of repair. fully operational and
immediately available: and

(b) all Site personnel are fully trained in the use of the equipment and materials
required for the emergency response situation and in the procedures to be
cmployed in the event of an emergency.

The Owner shall ensure that:

(a) acopy ofthe Contingency & Emergency Response Plan is kept in a prominent.
central location available to all staff at all times: and

(b) the plan is reviewed on an annual basis as a minimum. In particular the Owner
shall ensure that the contact names and telephone numbers required under
Condition 16.1(d) arc up-to-datc.

The Owrer shall ensure that if the contingency measures described in Part B, Condition
12.6 to address odour emissions to the atmosphere from the organic waste storage tank

are implemented, a suitably sized. spare activated carbon filter cartridge is retained at the
Site atall times.

SPILLS RESPONSE & REPORTING

Allspills. as defined by the EPA, shall be immediately reported to the Ministry's Spills
Action Centre at 1-800-268-6060 and shall be recorded in a written log or an electronic

file format. and include the following information:

(a)  the type and amount of material spilled:
(b)  adescription of how the material was cleaned up and stored: and
(¢)  the location and time of final disposal, if any.
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(17.2) The Owner shall submit to the District Manager a wrilten report within three (3) days
outlining the nature of the spill. remedial measure(s) taken and the measure(s) taken to
prevent future occurrences at the Sire.

4. RECORDS KEEPING

(18.1) All records required by this Certificate shall be available ai the Site for inspection by a
Provincial Officer upon request.

Sampling & Testing Records

(18.2)  The Owner shall establish and maintain a written or digital record of all sampling and
testing activitics at the Site and the analytical data records undertaken by the waste
generator(s). This record shall include, as a minimum, the following information:

(a) waste sampled, sample collection locations and volume collected;

(b) day and time of collection:

(c) sample handling procedures:

(d) parameters tested for and the resulting concentrations:

(e} name of the laboratory facility conducting the testing:

() conclusions drawn with respect to the results of the monitoring and testing.

Monitoring Records

(18.3)  The Owner shall establish and maintain a writien or digital record of all monitoring
activities at the Site as required by this Certificate.

Daily Activitics

(18.4)  The (hwner shall maintain on-Site, a written or digital record of activities undertaken at
the Sire.  All mcasurements shall be recorded in consistent metric units of
measurement.  The record shall include. as a minimum. the following:

{a) date of record:

(b)  quantity. source (name and address of generator) and type of organic waste
received at the Site. including incoming waste characterization results. if
applicable;

(c) name and address of company and/or person delivering the urganic waste 10 the
Site;

(d) quantity and type of waste stored at the Site, including the organic waste levels in
the storage arcas:

(e) type and quantity of waste processed at the Site,

(f)  quantity. type and the receiving site(s) Certificate of Approval number(s) of
rejected and residual waste. transferred off-site for final disposal;

(g)  date and quantity of Digestate transferred off-site and the address of the final
destination of the Digestare:

(h)  housecleaning activitics, including litter collection and site cleaning activities: and

(i) whether the biogas flare was utilized and the duration of its use.
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Inspections

(18.5)  The Owner shall maintain an on-Site written or digital record of the inspections required
by this Certificate.  The records shall include. as a minimum:

(a)  the name and signature of person that conducted the inspection;
(b)  the date and time of the inspection:

(c)  the list of any deficiencies discovered:

(d)  the rccommendations for remedial action; and

(¢)  the date. time and description of actions taken.

Staff Training Report

(18.6) The Owner shall maintain an on-Site written or digital record of training as required by
this Certificate. The record shall include. as a minimum:

{a)  date of training: ;

(b} name and signature of person who has been trained: and

(¢)  description of the training provided (include statement as to whether person has
completed the Biogas Systems Operators’ Course).

Annual Report

(18.7)  The Owner shall keep a written or digital file of all records in order to complete an
Annual Report by October 31" of each year, covering the previous calendar year. The
Report shall be prepared and retained at the Qwners s place of business. This Report
shall include as a minimum the following information:

(a)  monthly summary by source, including waste type and quantity of organic waste
received at the Sire, including a copy of results of all analysis conducted on the
incoming wastes:

(b)  monthly amount of residual and/or refected waste transferred from the Site for
disposal. including waste type and disposal destination:

(¢} monthly amount of Digesrate transferred from the Site, including disposal
destination(s):

(d)  annual mass balance of the total amount of the erganic waste received at the Site;

(e)  anannual summary of any deficiencics. spills. incidents. items of non-compliance.
process aberrations or other emergency situations that occurred at this Site and any

remedial/mitigative action taken to correct them and to prevent future
OCCUrrences:

(f)  any changes to the Operations Manual or the Closure Plan that have been
approved by the Director since the last Annual Report; and

(8)  astatement as to the compliance with all conditions of this Certificate and with
the inspections. monitoring. and reporting requirements of the conditions herein.
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(20.1)

(21.1)

WASTEWATER MANAGEMENT

(a)

(b)

The Owner shall ensure that all wastewater generated in the unloading / loading
and storage areas is contained and collected in sufficicntly designed wastewater
storage tanks and cither utilized in the process or disposed of at a Ministry
approved site:

The Owner shall regularly empty. clean and disinfect if neccssary, all wastewater
storage tanks.

Should seepage (wastewater) from the storage areas and unloading/loading waste areas
occur and leave the Site, the Owner shall immediately notify the Ministry in accordance
with the Part B. Conditions 17.1 and 17.2.

CLOSURE

(a)

(b)

The Owner shall submit. for approval by the Director. a written Closure Plan six
(6) months prior to the permanent closure of the Site.  This plan must include. as
a minimum, a description of the work that will be done to facilitate closure of the
Sit e and a schedule for completion of that work: and

within ten (10) days after closure of the Sire. the Owner must notify the Director,
in writing, that the Site is closed and that the Closure Plan has been implemented.

COMPLIANCE WITH APPLICABLE REGULATIONS

Notwithstanding the Conditions of this Cerrificate, if a new regulation(s) are in place for
management of nutrients on agricultural lands. then the Owner shall immediately comply
with the new regulation(s).
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Schedule "A"

This Schedule "A" forms part of this Provisional Certificate of Approval 95 12-70NNZJ for a Waste

b

[

Disposal Site

Application for a Certificate of Approval for a Waste Disposal Site dated October 1, 2008, signed
and submitted by Randy Van Berkel. including the following supporting documentation:

a. Description of Proposal (Background. Proposal, Surrounding Land Uses. Official Plan
Designation. Zoning Bylaw, Existing Anacrobic Digester System, Changes Proposed.
Contingency Planning)

Application Form

Cost Form

Proof of Incorporation

Site Plan Agreement
Approved Site Plan
Approved Grading Plan
Digester Structural Drawings
Bunker Drawing

J. Digester System Layout

6 oo T

rrr TR

Letter dated November 19, 2008 from Clare Riepma. President. Riepma Consultants to Sanja
Jankovic. MOE re: financial assurance calculation and list of adjoining property owners in receipt
of notification letter,

E-mail dated January 10. 2009 [10:37 AM] from Clare Riepma, President. Riepma Consultants to
B. Wilkinson. MOE re: request to add DAF to list of Organic Wastes 10 be received in anaerobic
digester for processing,

Letter dated January 26. 2009 from Clare Ricpma, President. Ricpma Consultants to B,
Wilkinson, MOE re: additional information on pasteurizer, storage tank. spills contingency.
odour control. organic waste sources, percentage of total input materials into the anaerobic
digester,

Letter dated January 28, 2009 from Clare Riepma. President. Riepma Consultants to B.
Wilkinson. MOE re: revised tinancial assurance calculation & third party quotc.

Letter dated August 5. 2009 from Clare Ricpma, President. Riepma Consultants 1o B. Wilkinson.
MOE re: additional wastes and financial assurance including a new Site Plan illustration.

fz-mail dated October 1. 2009 from Randy Van Berkel, Vandermeer Greenhouses 10 P. Cline.
MOE including attachments.
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The reasons for the imposition of these terms and conditions are as Jollows:

PART A REASONS

GENERAL

Conditions 1, 3. 4, 5 and 8 ure included 10 clarify the legal rights and responsibilities of the applican.

Condition(s) 2 is included 1o ensure that the Site is operated in accordance with the application and

Supporting documentation submitted by the Owner, and not in a manner which the Director has not
been asked 10 consider.

Condition 6.1 is included 10 ensure that the Site is operated under the corporate name which appears

on the application form submirted JSor this approval and 10 ensure that the Director is informed of any
changes.

Condition 6.2 is included 10 restrict potential transfer or encumbrance of the Site without the approval
of the Direcior and 10 ensure that any transfer of encumbrance can be made only on the basis that it will
not endanger compliance with this Certificate.

Condition(s) 7 is included to ensure that the appropriate Ministry staff has ready access 1o the
operations of the Site which are approved under this Centificate. The Condition is supplemeniary to
the powers of entry afforded a Provincial Officer pursuant to the Act, the OWRA, the PA, the NMA and
the SDWA,

Condition(s) 9 is included to ensure that sufficient Junds are available to the Ministry 1o clean up the
Site in the event that the Owner is unable or unwilling 1o do so.

PART B REASONS

SERVICE AREA, APPROVED WASTE TYPES, RATES & STORAGE

Conditions | 2.1 and 2.2 are included to specify the approved waste (ypes. the approved service area
frani which waste may be accepted at the Site and the approved waste receipt rates based on the Owner'
s application and the supporting documentation. Condition 2.2 is also included to specify the

maximunm amount of waste that is approved to be stored at the Site us proposed in the financial
assurance caleulations,

Conditions 2.3. 2.4, 2.5 and 2.7 are included 10 ensure that the waste storage does not resudt in un
adverse effect or a hazard to 1e natural environment or any person.

Condition 2.6 is included 1o ensure that the Organic Waste received at the Site is properly processed
prior to its land application
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QPERATING HOURS

Condition 3 is included 1o specify the hours of operation Jor the Site.

WASTE SCREENING & TRACKING

Condition(s) 4 is included to ensure that only the approved waste types are accepled and processed at
the Site.

REJECTED WASTE

Condition(s) 5 is included to specify the requirements Jor handling of the rejecied waste that was
incdvertenily received ar the Site.

RESIDUAL WASTE

Condition(s) 6 is included 1o specify the requirements Jor handling of the residual waste resuliing from
rhe processing activities at the Site.

SIGNAGE

Condition 7 is included 10 ensure that the Site 's users, operators and the public are fully avare of
important information and restrictions related to the operation of the Site,

SITE SECURITY

Condition(s) 8 is included 10 ensure that the Site is sufficiently secured, supervised and operaied by
properly irained personncl and 1o ensure controlled access and integrity of the Site by preventing
unauthorized access when the Site is closed and no site personnel is on dury.

EQUIPMENT & SITE INSPECTIONS & MAINTENANCE

Condition(s) 9 is included to require the Site 10 be maintained and inspected thoroughly and on a
regular basis to ensure that the operations at the Site are undertaken in a manner which does not result
i an adverse effect or a hazard to the health and safety of the environment or any person.

QUALITY CONTROL

Condition(s) 10 is included 1o require all waste received at the Site and transferred from the Site 1o be
characterized so that only waste approved by this Certificate is handled at the Site and that all waste
transferred from the Site is handled in accordance with the Ministry's requirements.

OPERATION OF THE PASTEURIZER

Condition 11 is included to specify the mininum temperature and pasteurization processing duration
requirements necessary for complete inactivation of pathagens in the FOG and DAF.

HOUSEKEEPING & NUISANCE CONTROL

Condition(s) 12 is included 1o ensure that the Site is operated and maintained in an environmentally
acceptable manner which does not result in a negative impact on the natvral environment or ey
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person,

COMPLAINT RESPONSE PROCEDURE

Condition 13 is included to the ensure that the District Manager is informed of any complainis with
respect io the operation of the Site. which would indicate problems with the operation of the Site and
non-compliance swith the Act. Condition 13 is also included 1o ensure thar any complaints regarding
Site operations at the Site are responded to in a timely manner.

OPERATIONS MANUAL & TRAINING

Conditions 14 and 15 are included to ensure that personnel eniployed at the Site are fully avware and
properly trained on the requirements and restrictions related 1o Site operations under this C ertificate.

CONTINGENCY MEASURES & EMERGENCY SITUATION RESPONSE

Condition 16 is included 10 ensure that the Owner is prepared and properly equipped to take action in
the event of a spill or another emergency situation. Condition 16.4 is also included 1o require the
(hener to be prepared ar all times (o replace activated carbon filter medium once it is exhausted.

Condition 17 is included to require further spill notification o the Ministry, in addition 1o the
requirements already listed in Part X of the Ac,

RECORDS KEEPING

upsels are recorded and maintained for inspection and information purposes.

Condition 18 is included to0 ensure that detailed records of Site activities. inspections, monitaring and

WASTEWATER MANAGEMENT

Condition 19 is included t0 ensure that the wastewater generated at the Site is handled in accordance
with the Ministry's requirements and in a manner which does not result in a negative impact on the
natural environment or any person.

CLOSURE

Condition 20 is included to ensure that final closure of the Site is completed in accordance with
Ministry's standards.

In accordance with Section 139 of the Environmental Protection Act, R.S.0. | 990, Chapter E-19, as
amended, you may by written Notice served upon me, the Environmental Review Tribunal and in accordance
with Section 47 of the Environmental Bill of Rights, S.0. 1993, Chapter 28. the Environmental Commissioner.
within 15 days after receipt of this Notice. require a hearing by the Tribunal. The Environmenial
Commissioner will place notice of your appeal on the Environmental Registry. Section 142 of the
Envirgnmental Protection Act provides that the Notice requiring the hearing shall state :

I The portions of the approval or cach term or condition in the approval in respect of which the hearing is required . and,
2 The grounds on which you intend to rely at the hearing in relation to cach portion appealed.
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The Notice should aulse include :

3. The name of the appellant:
4. The address of the appellant;
5. The Centificate of Approval number:
6. The date of the Certificate of Approval;
7. The name of the Director;
8. The municipality within which the works are located;
And the Notice should be signed and dated by the appeliant.
This Notice must be served upon:
The Secrutary * The Environmental Commissioner The Dircctor
Environmental Review Tribunal 1075 Bay Sucet, éth Floor Section 39, Envirormemal Protection
655 Bay Sweet, 13th Floor Suite 605 Aet
Torome, Ontario AND Toronto, Ontario AND Ministry of the Environment
M5G IS MSS 281 2 St Clair Avenue West, Floor 1A
Toronto, Ontario
MAV ILS

* Further information on the Environmental Review Tribunal's requirements for an appeanl can be obtained directly from
the Tribunal uty Tel: (416) 314-4600, Fax: (416) 314-45006 or www.ert.gov.on.ci

This instrment (s subject 1o Section 38 of the Environmental Bill of Rights, that allows residents of
Owmaria 1o seek leave to appeal the decision on this instrument. Residents of Ontario may seek leave ro appeal
within 13 days from the date this decision is placed on the Environmental Regisiry. By accessing the
Environmental Regisiry af wivw.ene. gov.on.ca,y ou can determine when the leave to appeal period ends.

The above noted waste disposal site is approved under Section 39 of the Environmental Protection Act.

DATED AT TORONTO this 30th day of October, 2009

—
| Qa %W%\

Testaye Gebrezghi. P.Eng.
Director
Section 39, Environmental Protection Act

Bw/
] ¢ District Manager, MOE Niagara
Clare Riepma, Rigpma Consultants Inc.

Page 23 - NUMBER 9512-7QNNZJ




CONTENT COPY OF ORIGINAL
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})‘-—— Ontarl O Ministry of the Environment

Ministére de I'Environnement

AMENDMENT TO PROVISIONAL CERTIFICATE OF APPROVAL
WASTE DISPOSAL SITE

NUMBER 9512-7QNNZJ

Notice No_ 1

Issue Date: March 25, 2011

Vandermeer Greenhouses Ltd.
2021 Four Mile Creek Rd
Niagara-on-the-Lake, Ontario
LOS 1J0

Site Location: Vandermeer Greenhouses Ltd.
2021 Four Mile Creek Rd
Niagara-on-the-Lake Town, Regional Municipality of Niagara
LOS 1Jo

You are hereby notified that I have amended Provisional Certificate of Approval No. 951 2- TONNZT issued on October 30),
2009 for a farm-based anaerobic digestion facility on a 6.7 hectare site, us SJollows:

I. Conditions 9.1 (a), (b) and (¢) are hereby revoked and replaced with the following:
9.0 FINANCIAL ASSURANCE

9.1 (a) The Owner shall maintain with the Ministry, Financial Assurance as defined in Section 131 of the EPA, in the
amount of $14,060.00. This Financial assurance shall provide sufficient funds for the analysis, transportation, site clean-
up, monitoring, supervision and disposal of all quantities of waste on the Site at any one time.

9.1 (b) Commencing on April 30, 2014 and at intervals of three (3) years thereafter, the Owner shall submit to the
Director, a re-evaluation of the amount of Financial Assurance to implement the actions required under Condition 9, I{a).
the re-evaluation shall include an assessment based on any new information relating to the environmental conditions of the
Site and shall include the costs of additional monitoring and/or implementation of contingency plans required by the
Director upon review of the closure plan and annual reports. The Financial Assurance must be submitted to the Director
within twenty (20) days of written acceptance of the re-evaluation by the Director.

9.1 (¢) Commencing on April 30, 2012, the Owner shall prepare and maintain at the Site an updated re-evaluation of the
amount of Financial Assurance required to implement the actions required under Condition 9.1(a) for each of the
intervening years in which a re-evaluation is not required to be submitted the Director under Condition 9.1(b). The re-
evaluation shall be made available to the Ministry, upon request.

9.1 (d) The amount of Financial Assurance is subject to review at any time by the Director and may be amended at his/her
discretion. If any Financial Assurance is scheduled to expire or notice is received, indicating Financial Assurance will not
be renewed, and satisfactory methods have not been made to replace the Financial Assurance at least Sixty (60) days
before the Financial Assurance terminates, the Financial Assurance shall forthwith be replaced by cash

Il The following item is hereby added to Schedule "A™:

8. Letter dated November 8, 2010 addressed to the Ministry of the Environment from Clare Riepma, Riepma Consultations
Inc., re: Vandermeer Greenhouses Anaerobic Digester, Certificate of Approval 7620-7KMNCE, Financial Assurance,

9. Email dated March 24, 2011 (2:03 PM] from Clare Riepma. Riepma Consultants Inc., to Lucie Guichelaar, Waste
Evaluator, MOE, re: Financial Assurance.



T CONTENT COPY OF ORIGINAL

I'he reason for this amendment to the Certificate of Approval is as follows:

I'he reason for Conditions 9.1 is to ensure that sutficient funds are available to the Ministry to clean up the Site in the event
that it appears the Owner is unable or unwilling to do so.

This Netice shall constitute part of the approval issued under Provisional Certificate of Approval No. 9512-
TQNNZI dated October 30, 2009, as amended.

In accordance with Section 139 of the Environmental Protection Act R S.¢ ). 1990, Chapter E-19, us amended, you may by
written notice served upon me and the Environmental Review Tribunal within 13 days after receipt of this Notice, require
a hearing by the Tribunal. Section 142 of the Envirommental Protection Act provides that the Notice requiring the hearing
shatl state:

L. The portions of the approval or each term or condition in the approval in respect of which the hearing is required, and;
2. The grounds on which you intend to rely at the hearing in relation to gach portion appealed.

The Notice should also include-

3. The name of the appeliant;

$. The address of the appeliant;

3. The Certificate of Approval number;

6. The date of the Certificate of Approwval,

7. The name of the Director:

8. The municipality within which the waste disposal site is located;

And the Notice should be signed and dated by the appellant

This Notice must be served upon.

e Secretary* AND The Director
Eft}}lmmﬂfmtzﬂ Review Tribunal Section 39, Environmental Protection Aer
533 Bay Street, 15th Floor Ministry ofthe Environment
Iarrgﬂmof },)erAtr§c> 2 8t Clair Avenue West, Floor 17A
MEGTES Toronto, Ontario
M4V LS

* Further information on the Environmental Review Tribunal's requirements for an appeal can be obtained directly from the
I'ribunal at: Tel: (416) 314-4600, Fax: (416} 314-4506 or WWW.ert.gov.on.ca

The above noted waste disposal site is approved under Section 39 of the Environmental Protection Act

DATED AT TORONTO this 25th day of March, 2011
Tesfaye Gebrezghi, P.Eng.
Director
Section 39, Environmental Protection Act
LG/
¢t District Manager. MOE Niagara
Clare Riepma, Vandermeer Greenhouses Ltd.




THIS IS EXHIBIT “L"
TO THE AFFIDAVIT OF
BERNIE HUBER
SWORN BEFORE ME AT THE CITY OF ST. CATHARINES
IN THE REGIONAL MUNICIPALITY OF NIAGARA
THIS ",:;i DAY OF JANUARY, 2014

| A ~

A Commissioner, etc.

Rina 0 Angela, & Comimissioner, etc.,
Province of Ontario, for Flett. Beccario,
Barristers and Solicitors, and
Conveyancers Inc.

Expires August 21, 2015.



Normal Farm Practicas Commission de protection @

Protection Board des pratiques agricoles
normales
3rd Floor 3¢ drage
1 Stune Roag Wast 1 Stons Rond Wast
Guelph, Ontarlo N1G 4Y2 Guelph (Ontario) N1G 4Y2
Tel: (519) 826-3549 Tet.:  (519) 828-3849
Fax: {519) 826-32569 Tdidc.: (519] 826-3269 Ontarlo
Normal Farm Practices Protection Board
May 17, 2012 BY COURIER

Mr, Randy van Berkel

Vandermeer Nurseries

2021 Four Mile Creek Road
Niagara-on-the-Lake, ON, L0S 1J0.

Dear Mr. van Berkel:

Re:  Request for Hearing regarding Vandermeer Nurseries

We have received a request for a hearing under scction 5 of the Furming and Food Production Protection
Act, 1998. The application relates to noise, odour, dust, vibration, smoke and flies associated with the
operation of an anaerobic digester at Vandermeer Nurscries, 2021 Four Mile Creek Road, Niagara-on-the-

Lake, Ontario, LOS 1J0. A copy of the application is attached,

The Board will review the information and respond to the request.

Information on the Normal Farm Practices Protection Board and the Farming & Food Production
Protection Act is available from the websile

http://wiw.omafra.gov.on.ca/english/cngincer/nfppb/nfppb.htm, or by contacting the Agricultural
Information Contact Centre at 1-877-424-1300, ag.info.omafra@ontario.ca.

Tl you have any questions, please contact me at (519) 826-3549 or finbar.desir@ontario.ca .

Yours truly, -T2

Finbar Desir, Secretary
Normal Farm Practices Protection Board

c: Glenn C. Walker, Chair, Normal Farm Practices Protection Board
Anthony Little, Vice-Chair

attachment
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Marshall Kirewskie

Barristers<&-Solicitors
Paul David Marshall Cassandra Kirewskie Nick Kirewskle
B.A., B.84., LLB. M.A. LL.B. OFFICE MANAGER
Banalls ponorshallBhelloaten Lomnil; shirawside@belnet.co il mblaw@belinet.en

May 15,2012

By Regular Mail & Fax to: (519) 826-3239

Normal Farm Practices Protection Board
Ministry of Agriculture, Food and Rural Affairs
1 Stone Road West

Guelpb, Ontario

NIG4Y2

Dear Board Members:

RE: Vandermeer Nurseries' Anaeroble Digester
2021 Four Mile Creek Road Niagara on the Lake L0S 1J0
Certificate of Approval #9512.TONNZJ (October 30, 2009)

We represent Judy and Richerd Zirger. The Zirgers live at 59 Hunter Road, RR #3, Niagara on
the Laks, next to Vandermeer Nurseries. Togethor with other residents, the Zirgers have been
experiencing unusual vibrations, noises, odours and other disturbances.

The Zirgers believe that the source of all these and other disturbances is Vandermeer Nurseries’
anaerobic digester. For some time, they and other residents have been working with Vandermeer
Nurseries and officials from the Province of Ontario (voth the Ministries of Environment and

Agriculture), the Town of Niagara on the Lake and the Region of Niageara to eliminate these
disturbances,

The Town of Niagara on the Lake has established a working group to deal with complaints
emanating from the anaerobic digester. The Vandermeer Working Group is comprised of the
following members: ‘

- Don Hilborn, OMAFRA

. Rendy van Berkel, Vandermeer Greenhouse

. Hugh Praser, OMAFRA

- Paul Cline, MOE

. George Lepp, Farm Representative

- Lola Emberson, Town of NOTL

. Richard Zirger, neighbour

uny Jtreok, Julte y Lakviile,
Tel: (90%) 842-5070 Fax: (905) 8424123 R.mailt midaw@belinet.ca
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- Charlene Quevillon, neighbour
» Dan LaValle, neighbour

«  Ron Planche, EA to Kim Craitor, MPP

= Stephen Bedford, Town of NOTL

- Sandra Philip, Region of Niagara, Public Health

From time to time other individuals representing other stakeholders join the Group. The
Working Group meets regularly to document and address odour and noise complaints,

While some stéps have been taken to reduce odours and noise from the site, the Zirgers continue
to experience disturbances that cannot be resolved through the process in place. In the Zirgers'
view, these disturbances are not only interfering with the enjoyment and use of thejr property,
but also pose health and safety risks,

The Werking Group’s mandate is 1o ameliorate the sounds end odours coming from the digester.
It cannot decide whethay operating a waste disposal site is s normal farm practice. Nor can it
determine whether the conversion of offesits generated organic waste at the Vandermeer site to

commercial energy is a normal farm practice, More importantly, the Group facks the power to
order that the digester cease operating,

Nelghbours have been encouraged to bring an application for a Hearing before this Board at
Working Group meetings. Accordingly, please find enclosed both a Hearing Application on the

prescribed form and a Notice of Application for a Hearing before the Board following the
Ontario Rules of Civil Procedure.

Given that there have been very significant efforts made by both parties and also by third parties
to address and resolve the Zirgers’ complaints and that those efforts have been unsuccessful, the
Applicants respectfully ask the Board to use its discretion to waive its pre-hearing mediation
requirement. For the reasons set out hereln and in our Notice of Application, we respectfully ask

that the Board accept our application for a Hearing, Kindly confirm your acceptance of our
application and advise as to when this matter will be heard.

Thank you,

S ly

shall
/nk

Encls,
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NORMAL FARM PRACTICES PROTECTION BOARD

[N THE MATTER OF a hearing under the Farming and Food Production and Protection Act,
1698, 5.0, 1998, Ch.1;

AND IN THE MATTER OF an application for a determination as to whether operuting & waste
disposal site and converting off-site generated organic wastc to commercial energy at
Vandermeer Nurseries in the Town of Niagsza on the Lake is a normal farm practice;

BETWEEEN:
RICHARD ZIRGER AND JUDY ZIRGER
Applicants
and
VANDERMEER GREENHOUSES LTD.
Respondent
NOTICE OF APPLICATION
TO THE RESPONDENT

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicants. The claim made by
the applicants appears on the following pages.

THIS APPLICATION will come on for a hearing before the Normal Farm Practices Protection
Board (the “Board™ at & date and time to be determined by the Board.

IF YOU WISH TO OPPOSE THIS APPLICATION, you or an Ontario lawyer acting for you

shouwld forthwith prepare a notice of appearance in a form similar to Form 38A prescribed by the
Onario Rules of Civil Procedure, serve it on the applicants’ lawyer or, where the applicant does not
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have a lawyer, serve it on the applicant, and file it, with proof of service, with the Board and you or
your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE BOARD OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
AFPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
& copy of the evidence on the applicants’ lawyer or, where the applicant does not have a lawyer,
serve it on the applicant, and file it with proof of service, with the Board, as soon as possible, but
not later than 2 days before the hearing,

IF YOU FAIL TO APPEAR AT THE HEARING, A DECISION MAY BE GIVEN IN
YOUR ABSENCE AND WITBOUT FURTHER NOTICE TO YOU.

If you wish to oppose this application but are unable to pay legal fees, legal aid may be available to

you by contacting a local Legal Aid office.
0L0/V00'd EZLY 28 5080V BPASMIIN B RUSJEW SZTISL  21L0Z/S /S0
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APPLICATION

1. The Applicants make an application for:

2) an Order pursuant to Rule 5 of the Normal Farm Practices and Protection
Board Rules of Procedure (the “Rules™) dispensing with the Farm Practices
Confliot Resolution Process;

b) a determination pursusmt to 8. 3 of the Farming and Food Production and
Protection Act, 8.0, 1998, Ch.1, as to whether the disturbances coming from
Vandermeer Nurseries at 2021 Four Mile Creek Road, Niagara on the Lake
(“Vandermeer Nurseries”), result from 8 normal farm practice;

¢) an Order that Vandermeet Nurseries cease operating its anaerobic digester;

d) an Oxder for costs, including HST; and,

#) such other and further rellef as this Board desms just.

2. The grounds for this application are that: ‘

a) the Applicants are directly affected by the dismrbances coming from
Vandermeer Nurseries;

b) the parties have made numerous and on-going attempts to resolve their
conflict but been unsuccessful;

¢) the Town of Niagara on the Lake, Niogara Region, and the Ministries of the
Environment and Agriculturs have each provided assigtance to the parties but
have been unable 1o resolve their conflict

d) that none of the Respondent’s attempts 10 mitigate the adour, noiss, vibration
and emissions from the digester have been successful;

¢) the location of an anacrobic digestes within close proximity of the property
line on a small farm property within & protected greenbelt in a residential and
fruit farming community poses an environmental, health and safoty risk;

f) waste disposal and commercial cnergy generation are not normal farm
practices; .

g) the Applicants’ quiet enjoyment end use of their fruit farm has been destroyed
by the loud noises, putrid smells and noxious fumes emanating from the
Respondent’s digester;

k) the Respondent’s digester has created a health and safety hazard by inviting
unusual numbers of rats, seagulls, insccts and flies to the area;

i) the Board has the power {0 daclare that waste disposal and the conversion off-
site generated organic waste 10 commercial energy are not normal farm
practices;

i) the Board has the power to order the Respondent to stop operating its
anaerobic digester as it is causing 2 disturbance.
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3. To facilitate the hearing of this application, the Applicants hereby request an Order
compelling the Respondent to disclose a]] of the following documents and records:

a) copies of all records and supporting documentation submittad by Randy Van
Berkel in application for & Certificate of Approval to operate a Waste
Disposal Site at 2021 Four Mile Creek Road;

b) coples of all government approvals for the anaerobie digester, including
design specifications, minimum distance separation calculations and any
consideration that was given to the location of the digester;

¢) copies of any records considering the potential for the digester posing
environmental, heslth and safety risks; -

d) copies of all records describing the Respondent’s attempts to mitigate the
odour, noise, vibration and emissions frora the digester, Including any
consultations that were made with third parties for same;

¢) copies of all documents showing the receipt of off farm waste and all
documents deseribing its content;

copies of all signage at the site;

copies of all documents relatad to the release of untreated biogas at the site,

including each instance when the flare was in operation, its duration and why

it was utilized;

h) copies of all odour, noise and other nuisance complaints and particulars of
4ny responses, actions or mesasures taken or recommended to reduce or
eliminate same;

1) copies of any and all records confirming the enrolment and completion of the
Biogas Systems Operators’ course by personnel employed by the Respondent
and any other training for employment at the site;

J)  copies of all records pertaining to health and safety precautions at the site,
including emergency preparedness measures and procedures and staff training
at the site;

k) copies of the results of any and all analyses concerning emissions, metal
concentrations, noise, vibrations and cdour emanating from the site and also
the nutrient content of the digestate;

1) copies of any and all information and records concerning the quantities of
digestats transferred off-site and particulars conceming its final destination
and use;

m) copies of all the Respondent’s annual Teports concerning the operation of the
digester;

n) copies of any and all charges under environmental legislation relating to the
operation of the digester; and,

0) copies of all applications for government funding of the digester project,

including any and all responses and approvals thereto.

.0
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4, Tn respect of the hearing of this application, the epplicants will make a motton on a date
to be set by the Board for:

a) an Order pursuant to Rule 53 and section 62 of the Farming and Food
Production and Pratection Act, 1998, $.0. 1998, Ch.1, for a site visit to the
applicants’ property at 59 Hunter Road, RR #3, Niagara on the Lake, Ontario;

b) an Order pursuant to Rule 33 and section 62 of the Farming and Food
Production and Protection Act, 1998, S.0. 1998, Ch1, for the inspecton of
the Vandermeer Nurseries® site, including its anaerobic digester;

¢) the exchange of witness statements; and,

d) such other and further relief as this Board deems just.

5. The following documentary evidence will be used at the hearing of the application:

a) Affidavit of Richard Zirger;

b) Affidavit Judy Zirger:

¢) Affidavit of Charlene Quevillon;

d) Affidavit of Dan LaValle;

) Affidavit of George Lepp;

f) And such further and other evidence ss we may advise and this Honourable
Board permits.

6. In addition, the following persons will be available to give oral evidence as the Board
deerns necessary!
8) Richard Zirger;
b) Judy Zirger;
¢) Charlene Quevillon;
d) Dan LaValle;
g) And such fusther and other witnesses as we may advise and this Honourable Board
may permit.

DATE: May 15,2012

MARSHALL KIREWSKIE
BARRISTERS & SOLICITORS
201 — 88 Dunn Street

Qakville, Ontario

163 3C7

Paul Marshall
LSUCH 33983T

(905) 842-5070 ext. 223
Fax: (503) 842-4123
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Cassandra Kirewskie
LSUC # 36765H

Tel: (905) 8425070 ext, 224
Fax: (905) 842-4123

Solicitors for the Applicants
TO: Vaodermeer Nurseries
2021 Four Mils Creek Road
Niagara on the Lake, Ontario
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Normal Farm Practices HEARING 2

Protection Board APPLICATION

Ontarlo

application om&l%

NOTE: Before an appiioation for a hoaring can be soneidered by the Normal Farm Practices Protaction Board, the

matter must have gone through the Farm Practices ConfTiot Resolution Process establiahed by the Ontario Ministry of
Agrioutture and Food and Rural Affalrs(OMAFRA).

ot furihar Information on the confiict resolulion process, please contact the OMAFRA Agricuttural information Contsat Centre
at 1-877-424-1300). -

Have ma?heua invelved in this appiication been considered W OMAFRA's Normal Parm Practices Confilot Resclution

Yoo No |/ Agricuitural Enginesr / ETving mental Speciafist

o yOUS QA ON - A WO R AR %, 40 [0S0 Fhe 1S504eS NAU

Thogenaml information on this form I8 coiREiad undoer the anity of The Farming & Food Production Protection Act It
will be used only by the board to hear the applicant's asse. fyou quasiions about this cotlection gontact: Sogretary

4Y2, 519-820-3549

have m{ »
Normel Farm Practices Protection Board, Minietry of Agriculture, Food & Rural Affalrs, 4 Stone Rd. W, Guelph, ON N1 enSL.
— AN E

¢

+ Do
Personal Information - oomplato the following information: e
_(Plgeas pH { rmetion)
N P (iF there are more than oné applicants, add separste e«wfmwlnforntwndmw 2
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ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

RICHARD ZIRGER AND JUDI ZIRGER
Plaintiffs

- and —

VANDERMEER GREENHOUSES LTD; MERIDIAN CREDIT UNION; VINCOR (c.0.b.
as “CONSTELLATION BRANDS”); THE ONTARIO POWER AUTHORITY; HER
MAJESY THE QUEEN IN RIGHT OF ONTARIO AS REPRESENTED BY THE
MINISTRY.OF THE ENVIRONMENT AND THE MINISTRY OF AGRICULTURE;

THE ATTORNEY GENERAL OF ONTARIO; THE CORPORATION OF THE TOWN
OF NIAGARA ON THE LAKE; PLANET BIOGAS SOLUTIONS; and CEM
ENGINEERING

Defendants

STATEMENT OF CLAIM

TO THE DEFENDANT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff(s). The
claim made against you is set out in the following pages.

I[F YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you must
prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil Procedure, serve it
on the plaintiff’s lawyer(s) or, where the plaintiff{s) do(es) not have a lawyer, serve it on the
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plaintiff(s), and file it, with proof of service, in this court office, WITHIN TWENTY DAYS after
this Statement of Claim is served on you, if you are served in Ontario.

If you are served in another province or territory of Canada or in the United States of Aumerica, the
period for serving and filing your Statement of Defence is forty days. If you are served outside
Canada and the United States of America, the period is sixty days.

Instead of serving and filing a Statement of Defence, you may serve and file a Notice of Intent to
Defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more
days within which to serve and file vour Statement of Defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST
YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH
TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

it T .
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DATED: ¢ cpgmcre )% 29 [squED BY:

Local Registrar

SUPERIORCOURT  COUR SUPERIEURE
OF JUSTICE s VE, URIVERSITY
00 UNVERSITYAVE. - S35 0L
TO: Vandermeer Greenhouses Ltd. 10TH FLOOR ONTARIO
2021 Four Mile Creek Road, TORONTO, ONTARIO M‘ D&G‘ 'O:El 8‘0‘
Niagara on the Lake, Ontario NGOG 1E8

LOS 130

AND TO:
ATTORNEY GENERAL OF ONTARIO
Crown Law Office — Civil
MeMurtry-Seott Bldg.
8th Floor, 720 Bay St
Toronto M7A 259



Constitutional Law Branch
4" Floor, 720 Bay Street
Toronto, Onrario

M7A 289

Meridian Credit Union
Niagara on the Lake, Ontario
1561 Highway 55

Virgil, Ontario

Vincor Canada

¢.0.b, as “Constellation Brands”

441 Courtney Park
Mississauga, Ontario
L3T2V3

Ontanio Power Authority
Suite 1600

120 Adelaide Street West
Toronto M5H 171

The Corporation of the Town of Niagara on the Lake

1593 Four Mile Creek Road
Virgil, Ontaric
LOS 1TO

PlanET Biogas Solutions
Unit B — 227 Bunting Road
St. Catharines, Ontario
LZM 3¥Y2

CEM Engineering

227 Bunting Road

St. Catharines, Ontario
L2M 3%2
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SUMMARY OF CLAIM

To secure a more efficient and cost-effective source of energy for their greenthouse cut
flower operation, in or around February 11, 2008, Vandermeer Nurseries began a process
10 oblain government authorization 1o situate an anaerobic digester on its property.

Although anacrobic digesters arc generally installed on farm propertics to address odours
from excess animal waste, Vandermeer's digester was specifically intended to create
energy.

Vandermeer applied to the Town of Niagara on the Lake (“NOTL") for site plan approval,
building permits and to change the municipal drain, known as the “Sloma Drain.” In
support of its application, Vandermeer stated that it would be inputting only on-farm
materials into the digester.

NOTL determined that Ministry of Environment (“MOE™) approval was not required for
the proposed use. Despite the fact that the Vandermeer property was zoned “greenhouse”
and “agricultural purposes only,” on June 2, 2008, NOTL approved Vandermeer's
applications without conducting any studies or requiring Vandermeer to apply for
rezoning. NOTL delegated responsibility to Vandermeer to use hest efforts to resolve any
and all noise, odour and other complaints concerning the site. It did not impose any
restrictions with respect to the noise, traffic, emissions or other nuisances Vandermeer
could create on its property.

Although NOTL's approval contemplated that Vandermeer might alter the composition
of what it puts in its digester and recognized that a different formula would require MOE
approval and/or a Nutrient Management Strategy, it did not impose any additional
conditions or requirements on Vandermeer in the event that the nature of its project
changed or that imminent changes to Ontario’s Environmental Protection Regulations



On February 23, 2009, the Green Energy Act (“GEA”) was given first reading in the
Ontario Legislature. The GEA was created to expand renewable energy generation in
Ontario and is 1o be administered in a manner that promotes community consultation.

Vandermeer’s Renewable Energy Generating Facility achieved commercial operation on
April 27, 2009,

The GEA came into force on September 24, 2009. GEA 's objectives were reflected in a
number of legislative amendments, including amendments to the Electricity Act, the
Environmental Protection Act and the Planning Act. Amendments to the Electricity Act
provided for the development of a Feed-in Tariff (“FIT Program™), a program for the
procurement of electricity from renewable sources which replaced the RESOP. Consistent
with the GEA, one of the FIT program’s broad policy objectives is to encourage
community involvement,

Projects of any renewable technology that had a capacity of 500 kW or less and were in
service by 11:59 p.m. on October 1, 2009 were eligible to transition to the FIT program.
Generators who had been operating under a RESOP contract obtained a contract
representing the balance of the 20-year FIT contract.

On October 30, 2009, a little over one month after the GEA became effective, MOE
granted Vandermeer a Provisional Certificate of Approval for a farm based anaerobic
digestion facility under s. 27(1) of the Environmental Protection Act. The Director’s
decision circumvented Ontario’s environmental protection regime. Vandermeer should
have sought a renewable energy approval.

Vandermeer’s Certificate of Approval does not require a Nutrient Management Strategy,
an environmental assessment, appropriate distance setbacks from the nearest odour
receptor or compliance with Ontario’s noise regulations. Ontario interprets the Certificate
to permit Vandermeer to input commercial or industrial wastes such as: pet food waste;
waste from Time Hortons; and, grape pomace from an American multi-national wine and
spirits producer and marketer as “agricultural waste.”

The Certificate does not set out a specific formula for digester inputs. Instead, Ontario
consults with Vandermeer on an ad koc basis to determine the input formula. While the
digester’s legal status as an on-farm project rests on what is inputted, the input recipe is
subject to change and not open to public scrutiny. Although the operation of the digester
and, in particular, the input recipe have been the subject of a Freedom of Information
Request, Ontano has not provided the plaintiffs with access to this information. While
they live right next door, the plaintiffs have little knowledge of the activities on the site.



While Ontario has set standards for the receipt, storage and handling of off-farm waste
and out-put, it has exempted Vandermeer from them. The plaintiffs will argue that the
Certificate of Approval violates their section 7 Charter rights 1o life, liberty and security
of'the person and, in particular their right to a healthy environment,

Despite these regulatory changes, construction continued on Vandermeer's digester.
Without imposing any further conditions, NOTL granted Vandermeer a permit for a
control room and the building was completed in December 2009.

On May 11, 2010, Vandermeer's contract was amended by the Advanced RESOP FIT
Amendment, The Amended Contract added a new definition for “on-farm biogas
facility,” defining it as a Renewable Generating F acility that is regulated under Part IX.1
of Ontario Regulation 267/03 made under the Nutrient Management Act, 2002, Ontario
exempted Vandermeer from these requirements as the digester is not regulated under
either instrument,

Since the digester was installed next door to the plaintiffs’ peach orchard, they began
experiencing respiratory issues, anxiety and sleep disorders. On a daily basis, the plaintiffs
are exposed to excessive and intolerable odours, noises, vectors and vibrations emanating
from the Vandermeer property. The smell in the air on their property is often putrid.

As the digester regularly produces too much methane (which is a greenhouse gas), a
visible flare often operates, giving the once quiet rural agricultural neighbourhood the
appearance of an industrial site. Activities at the site create a very real risk of explosion,
especially since the ground is unstable and the digester formula is always changing. In or
around August of this year, NOTL investigated sink holes on the Vandermeer site. The
risks, nuisances and release of pollutants emanating from the property have caused the
plaintiffs to lose the use and enjoyment of their farm. Recently, on advice, the plaintiffs
sadly and reluctantly ploughed under their peach orchard.

Although NOTL had set up a Working Group, with Ontario’s participation and input, 1o
address the many public complaints it receives about noises, odours, vectors and other
adverse impacts of the digester, o date no one has beeq able to eliminate the adverse
effects of the digester,

Under the torms of their security agreement with Vandermeer Greenhouses, on July 19,
2011, Mendian Credit Union appointed Zeifman Partners as Vandermeer’s Receiver.
Since that time, the Receiver has been operating the digester.



On May 11, 2012, the plaintiffs made a number of Freedom of Information requests
concerning the Vandermeer site and project. While NOTL, the Region of Niagara and
OMAFRA responded to their request in a timely manner, as of this date, and despite many
promises to the contrary, MOE has yet (o fulfill its statutory obligations by responding to
the plaintiffs’ request.

On May 15, 2012, the plaintiffs filed an application in the Normal Farm Practices
Protection Board to determine whether the activities being carried on at the Vandermeer
site are normal farm practices. Appended to the plaintiffs’ application was a request for
documentary disclosure from Vandermeer.

Chairman Little made an Order for a tour day hearing commencing on November 13,
2012, Disclosure was to be made on a voluntary basis without any guidelines or
supervision by the Board and with the Receiver determining the relevance of the
documents in its possession.

From the outset, the plantiffs raised concerns about the lack of adequate disclosure. They
noted that the Receiver had not disclosed any odour complaints, any internal OMAFRA
documents concerning odour, seagull and fly issues or the composition of the materials
placed in the digester; farm practices at Vandermeer; classification of the digestate; emails
concerning problems with peach trees located around the digester; crop damage from
ammonia; or any safety manuals or particulars of any specialized training Vandermeer’s
employees obtained to operate the digester.

On November 6, 2012, the Board refused the plaintiffs’ request for an adjournment. Six
days before the scheduled hearing, the Receiver delivered its limited document brief, On
November 13", the parties attended at the Board and the plaintiffs reiterated their concerns
about the lack of an even playing field The Chair reluctantly granted the plaintiffs’
adjournment request on terms and despite failing to address the disclosure issues,
rescheduled the hearing for February 19, 2013.

On December 7, 2012, the plaintiffs withdrew their application citing the Board’s lack of
impartiality, lack of structural independence, bias and errors in handling the disclosure
1ssues.

On December 13", the Receiver wrote to the Board accusing the plaintiffs of abusing the
Board’s process and reiterating its request to have the application summarily dismissed
“because the applicants were so obviously not prepared to proceed, and had abused the
process of the tribunal.” In closing 1ts letter, the Receiver stated: “Unless the application



II.

is dismissed, these applicants will be allowed to continue to bring the administration of
justice through this tribunal into disrepute.”

Recenty, Vandermeer notified the plaintiffs of its intention to make changes 1o its site and
operations. These changes will only increase the level of disturbances coming from the
property as has every repair that has been conducted on the digester to date. Ontario has
not responded 1o the plaintiffs’ repeated requests to learn more about these changes and
to make submissions in respect of them. Ontario does not have a process to ensure their
voices, or the voices of the neighbours who cannot afford to participate in these
proceedings and who Ontario has banned from participating in the community meetings
that were set up to deal with the nuisances coming from the site, are heard.

THE PLAINTIFFS’ CLAIM:

The Plaintiffs seek a declaration pursuant to s. 97 of the Courts of Justice 4ct, R.S.0.
1990, Chapter C. 43, that the activities on the defendant Vandermeer’s property are not
a normal farm practice within the meaning of the Farming and Food Production
Protection Acr, 1998, $.0. 1998, ¢.1;

The Plaintiffs seek a declaration under section 24(1) of the Canadian Charter of Rights
and Freedoms, Constitution Act, 1982, being Schedule B to the Canada Act 1982 {(UK),
1982, cll, that the Farming and Food Production Protection Act, 1998, S,0. 1998 ¢.1
infringes section 7 of the Charter of Rights and Freedoms in that it deprives the
plaintiffs of their right to life, liberty and security of the person in a manner that is
contrary to the principles of fundamental justice;

The Plaintiffs seek a declaration under section 24(1) of the Canadian Charter of Rights
and Freedoms, Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK},
1982, cll, that NOTL By-law No, 4224-08 violates the plaintiffs’ section 7 Charter
right to live in a healthy environment as implicit in the plaintiffs’ right to life, liberty
and security of the person in a manner that is contrary to the principles of fundamental
justice;

The Plaintiffs seek a declaration under section 24(1) of the Charter that the Ontario
Power Authority infringed the plaintiffs’ right to a healthy environment under section
7 of the Charter in a manner that is contrary to the principles of fundamental justice
when it granted Vandermeer Nurseries a RESOP contract and later a FI1 contract
without appropriate regulatory approvals;

The Plaintiffs seek a declaration under section 24(1) of the Charter that the Minister of
Environment’s failure to apply the Environmental Bill of Rights, 1993, 5.0. 1993, ¢.
28, in a manner that ensured the cumulative effects were considered and minimized
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12,
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when MOE made the decision to grant a Certificate of Approval violated the plaintiffs’
rights under section 7 of the Charer,;

The Plaintiffs seek a declaration under section 24(1) of the Charter that the Minister of
Environment’s application of s. 27(1) of the Environmental Protection Act is contrary
to section 7 of the Charrer in so far as it allowed Vandermeer to avoid the Renewable
Energy Approval process as set out in the Environmental Protection Act, R.S.0, 1990,
¢. E.19 and the Green Energy Act, 2009 $.0. 2009, c. 12, Sched. Al

The Plaintiffs seck a declaration under section 24(1) of the Charrer that the Minister of
Environment’s application of Q. Reg. 347 made under the Environmental Protection
Act is contrary to section 7 of the Charter,

The Plaintiffs seek a declaration under section 24(1) of the Charter that the Minister of
Environment’s application of O. Reg. 267 of the Nutrient Management Act is contrary
to section 7 of the Charrer;

The Plaintiffs seek a declaration under section 24(1) of the Charter that the Minister of
Environment’s decision to grant Vandermeer Nurseries a Certificate of Approval to
operate a Waste Disposal Site on their Niagara on the Lake property created a public
health hazard and violated the plaintiffs' section 7 Charter right to live in a healthy
environment 4s implicit in the plaintiffs’ right to life, liberty and security of the person
in a manner that is contrary to the principles of fundamental justice;

The Plaintiffs seek a declaration under section 24(1) of the Charter that the Minister of
Environment’s failure to require Vandermeer to obtain a renewable energy approval
retroactively violated the plaintiffs' section 7 Charter right to live in a healthy
environment as implicit in the plaintiffs’ right to life, liberty and security of the person
in a manner that is contrary to the principles of fundamental justice;

An Order under section 24(1) of the Charrer setting aside the Minister of
Environment’s decision granting Vandermeer a Certificate of Approval;

The Plaintffs claim against the defendant Vandermeer Greenhouses Ltd.
(“Vandermeer”):

a) general damages in the amount of $5,000,000.00;

b) special damages in an amount to be determined at, or before, the trial of this action;

¢) aggravated damages in the amount of $1,000,000.00:

d) punitive damages in the amount of $1,000,000.00:

¢) an interlocutory and permanent injunction restraining Vandermeer from operating
its anaerobic digester pursuant to the common law and section 101 of the Courts of
Justice Act, R.S.0. 1990, ¢. C. 43;

f) pre-judgment and post-judgment interest pursuant to the Courss of Justice Act,
R.8.0. 1990, Chapter C. 43;

g) their costs of this action, including Harmonized Sales Tax; and,
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14.

L,

i) such further and other relief as to this Honourable Court seems just.
The Plaintiffs claim against the defendant Meridian Credit Union (“Meridian"):

a) general damages in the amount of $5,000,000.00;

b) special damages in an amount to be determined at, or before, the trial of this action;

¢) aggravated damages in the amount of $1,000,000.00;

d) punitive damages in the amount of $1,000,000.00;

e) an interlocutory and permanent injunction restraining Meridian from operating
Vandermeer’s anacrobic digester pursuant to the common law and section 101 of
the Courrs of Justice Aet, R.S.0. 1990, ¢. C. 43;

f) pre-judgment and post-judgment interest pursuant to the Courts of Justice Act,
R.5.0. 1990, Chapter C. 43;

g) their costs of this action, including Harmonized Sales Tax; and,

h) such further and other relief as to this Honourable Court seems just.

The Plaintiffs claim against the defendant Vincor (“Vincor™):

4)  general damages in the amount of $5,000,000,00;

b) special damages in an amount to be determined at, or before, the trial of this action;

¢} aggravated damages in the amount of $1 ,000,000.00;

d) punitive damages in the amount of $1,000,000.00;

¢) damages pursuant to section 24(1) of the Canadian Charter of Rights and
Freedoms,

) pre-judgment and post-judgment interest pursuant to the Courts of Justice Act,
R.5.0. 1990, Chapter C, 43;

) their costs of this action, including Harmonized Sales Tax; and,

h) such further and other relief as to this Honourable Court seems just.

The Plaintiffs claim against the defendant The Ontario Power Authority (“OPA™):

a) general damages in the amount of $5,000,000.00;

b) special damages in an amount to be determined at, or before, the trial of this action;

¢) aggravated damages in the amount of $1,000,000.00;

d) punitive damages in the amount of $1,000,000.00;

¢) damages pursuant to section 24(1) of the Canadian Charter of Rights and
Freedoms:

f) pre-judgment and post-judgment interest pursuant to the Courts of Justice Act,
R.5.0. 1990, Chapter C. 43;

g) their costs of this action, including Harmonized Sales Tax; and,

h} such further and other relief as to this Honourable Court seems just.
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16. The Plaintiffs claim against the defendant The Corporation of the Town of Niagara on
the Lake (“NOTL"):

17.

18,

a)
b)
c)
a)
©)
f)

8)
h)

general damages in the amount of $5,000,000.00;

special damages in an amount to be determined at, or before, the trial of this action;
aggravated damages in the amount of $1,000,000.00;

punitive damages in the amount of $1,000,000.00;

damages pursuant to section 24(1) of the Canadian Charter of Rights and
Freedoms,

pre-judgment and post-judgment interest pursuant to the Courts of Justice Act,
R.S.0. 1990, Chapter C. 43;

their costs of this action, including Harmonized Sales Tax; and,

such further and other relief as to this Honourable Court seems just.

The Plaintiffs claim against the defendant Her Majesty the Queen in Right of Ontario
(“Ontano™):

2)
b)

c)
d)
€)
£

£)
h)

general damages in the amount of $5,000,000.00;

special damages in an amount to be determined at, or before, the trial of this
action;

aggravated damages in the amount of $1,000,000.00;

punitive damages in the amount of $1,000,000.00;

damages pursuant to section 24(1) of the Canadian Charter of Rights and
Freedoms,

pre-judgment and post-judgment interest pursuant to the Courts of Justice Act,
R.8.0. 1990, Chapter C. 43;

their costs of this action, including Harmonized Sales Tax; and,

such further and other relief as to this Honourable Court seems just.

The Plaintiffs claim against PlanET Biogas Solutions:

a)
b)

)
9)
)
f
®

general damages in the amount of $5,000,000.00;

special damages in an amount to be determined at, or before, the trial of this
action;

aggravated damages in the amount of $100,000.00;

punitive damages in the amount of 51 00,000.00;

pre-judgment and post-judgment interest pursuant to the Courts of Justice Aet,
R.8.0. 1990, Chapter C. 43,

their costs of this action, including Harmonized Sales Tax; and,

such further and other relief as to this Honourable Court seems just.




19. The Plaintiffs claim against CEM Engineering:

a) general damages in the amount of $5,000,000.00;

b) special damages in an amount to be determined at, or before, the trial of this
action;

¢) aggravated damages in the amount of $1 00,000.00;,

d) punitive damages in the amount of $100,000.00;

€) pre-judgment and post-judgment interest pursuant to the Courts of Justice Act,
R.8.0. 1990, Chapter C. 43;

fy their costs of this action, including Harmonized Sales Tax; and,

g) such further and other relief as to this Honourable Court seems just,

III.  THE PARTIES

i) The Plaintiffs
20. Richard and Judi Zirger (interchangeably the “Zirgers,” “Richard,” or *Judi”) are

spouses who own the property municipally known as 59 Hunter Road, RR #3, in the
Town of Niagara on the Lake (“Zirger farm”). Their property was and is, at all material
times, adjacent to the Vandermeer property (*Vandermeer property”) at 2021 Four
Mile Creek Road, Niagara on the Lake.

ii) The Defendants

a) Vandermeer Nurseries

21. Vandermeer is a corporation incorporated pursuant to the laws of Ontario. Vandermeer
operates a cut flower chrysanthemum growing business from its greenhouses adjacent
to the Zirger farm. At all material times, Vandermeer obtained funding from Ontario
and private lenders to develop, construct and operate an anaerobic digester on its

property to create energy from renewable biomass.
b} Meridian Credit Union

22. Meridian Credit Union (“Meridian”) is a credit union which holds security on the

Vandermeer property.



23.

14

On July 19, 2011, Mendian appointed Zeifman Partners Inc. the Receiver in respect of

the Vandermeer property, assets and undertaking.

¢} The Town of Niagara on the Lake

24,

d)

30.

NOTL is a municipality incorporated under the Municipal Act 2001, $.0. 2001, ¢.25,

as amended.

-NOTL, through-its agents, servants and employees, was, at all material times,

responsible for municipal zoning, approving site plans and granting building permits

within its municipal boundaries, and in particular, those that Vandermeer submitted.

Vincor Canada (c.0.b. as “Constellation Brands™)

. Vandermeer processes grape pomace which it obtains from Vincor Canada as

agricultural waste,

27. As of June 5, 2006, that is more than three vears before Vandermeer's Certificate of

Approval to operate a Waste Disposal Site was granted, in a deal worth $1.58 billion
Canadian dollars and which required Canadian court approval, Vincor became a
subsidiary of Constellation Brands Inc. Constellation is the world’s leader in premium
wine with a broad portfolio of more than 100 wines, beers and spirits. In its undated
public announcement on the internet, Constellation stated that it has 10,000 employees.

Constellation trades on the New York Stock Exchange under the symbol “STZ.”

28. As a marketer and producer of wines and related products, Vincor did not meet the

legal definition of a farm operation as found in O. Reg. 347,

. In an undated entry on its website that appears to be from 2012, Vincor International

states that it was the world’s 8 largest wine company by revenue. Vincor trades on
the Toronto Stock Exchange under the symbol “VN.” The entry also states that Vincor
“engages in the production, marketing, and distribution of wines and related
refreshment beverages, principally in Canada, the United Kingdom, the United States,
and Australia.”

On June 13, 2012, Vincor announced that it would now operate as Constellation

Brands.
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31, As a global multi-national marketing agency traded on the Toronto and New York

Stock Exchanges, Constellation Brands does not meet the legal definition of a farm
operation. Consequently, the materials Vandermeer obtains from Constellation do not

meet the legal definition of “agricultural waste.”

¢) The Ontario Power Authority

32 The Ontario Power Authority (“OPA”™) was established by The Elecrricity
Restructuring Act, 2004, The OPA, through its agents, servants and employees, was,
at all material times, responsible for procuring sources of renewable energy for Ontario

and in particular, renewable energy from Vandermeer Nurseries.

The Elecrricity Resmructuring Act, 2004 set out the following objectives for the OPA:

1) To forecast electricity demand and the adequacy and reliability of clectricity
resources for Ontario for the medium and long-term;

2) To conduct independent planning for electricity generation, demand management,
conservation and transmission and develop integrated power system plans for Ontario;

3) To engage in activities in support of the goal of ensuring adequate, reliable and
secure electricity supply and resources in Ontario;

4) To engage in activities to facilitate the diversification of sources of electricity supply
by promoting the use of cleaner energy sources and technologies, including alternative
energy sources and renewable energy sources;

5) To establish system-wide goals for the amount of electricity to be produced from
alternative energy sources and renewable energy sources;

6) To engage in activities that facilitate load management;

7) To engage in activities that promote electricity conservation and the efficient use of
electricity;

8) To assist the Ontario Energy Board by facilitating stability in rates for certain types
of customers; and,

9) To collect and provide to the public and the Ontario Energy Board information
relating to medium and long term electricity needs of Ontario and the adequacy and
reliability of the integrated power system to meet those needs.
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‘The Queen in right of Ontario

Ontario is named in these proceedings pursuant to the provisions of the Proceedings
Against the Crown Act, R.S.0. 1990, ¢. P.27, as amended.

Ontario, as represented by the Minister of the Envirorument (“MOE™) and the Minister
of Agriculture, Food and Rural Affairg (“OMAFRA™), are the executive branches of

the provineial government in the Province of Ontario and, through its agents, servants
and employees, was responsible at all material times for funding, regulating and
supervising the approval, construction and operation of Vandermeer's anaerobic

digester.

Anaerobic digestion projects could currently fall under the following A4cts and
regulations:

Assessment Act, R.S.0. 1990, ¢. A3, as amended

0. Reg. 282/98

Drainage Act, RS 0. 1990, ¢. D.17, as amended

Elecrriciry Aer, 1998, 5.0, 1998, ¢.15

O. Reg. 160/99

Environmental Assessment 4ct, R.S.0. 1990, ¢. E.18, as amended
Environmental Bill of Rights, 1993, S.0. 1993, ¢.28, as amended
Environmental Protection Act, R.S.0. 1990, c. E.19, as amended
RRO 1990, Regulation 347

Q. Reg. 359/09

O. Reg. 452/09 «

Farming and Food Production Protection Aect, 1998 8.0, 1998, ¢ 1
Greenbelr Act, 2005 S.0. 2005, Ch. 1.

Green Energy det, 2009, S.0. 2009, ¢.12

Nutrient Management Act, 2002, 8.0. 2002, ¢.4, as amended

0. Reg [06/09

. Reg. 267/03

Pesticides Act, R.S.0. 1990, ¢. .11, as amended

Q. Reg. 63/09

Planning Act, R.8.0. 1990, ¢. P. 13, as amended

O. Reg. 452/09

O. Reg. 419
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g) PLANet Biogas

37. PlanET Biogas (“PlanET") is a corporation incorporated pursuant to the laws of
Ontario. PlanET specializes in the design, construction and service of biogas plants.

38. Vandermeer retained PlanET to design, build and obtain permits, licenses, certificates
and approvals for an anaerobic digester on its property. PlanET services Vandermeer’s
digester.

39. PlanET was contractually bound to notify Vandermeer if, after the time of the proposal

or bid closing, changes were made to the applicable laws.

k) CEM Engineering

40. CEM is an engineering consulting firm located in St. Catharines, Ontario,

41. CEM offers consulting, design and project services for the biogas sector. CEM liased
with NOTL concerning Vandermeer’s application for site plan approval, building
permits and gave advice in respect of anaerobic digestion and in particular, odours
emanating from the digester. CEM advised NOTL that there would be little impact of

siting an anaerobic digester on the Vandermeer property.

FACTUAL SUMMARY

i) Niagara on the Lake’s unique agricultural environment

42. All the farmland in Niagara on the Lake is primarily flat. The farms are unique in size
and are much smaller than the majority of farms in Ontario. Most farms are 25 acres or
less and 40% are less than 10 acres in size.

43. All the farmland in Niagara on the Lake is govemned by the Ontario Greenbelt Plan
(2005) (“Plan™), designated “Protected Countryside- Agricultural system” and a
“specialty crop area ~ Niagara Peninsula Tender Fruit and Grape Area.” Both
Vandermeer Nurseries and the plaintiffs’ farm are located in a protected agricultural
zone for tender fruit growing.

44. One of the Plan’s central objectives is to preserve agricultural land as a continuing

commercial source of food and employment.
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According to the Plan, lands within specilality crop areas shall not be re-designated for
non-agricultural uses,

The Plan defines “agricultural-related uses” as “those farm-related commercial and
farm-related industrial uses that are small scale and directly related to the farm
operation and are required in closc proximity to the farm opcration.”

The Plan defines “minimum distance separation formulae” to mean “formulae

developed by the Province to separate uses so as to reduce mcompatibility concerns

about odowr from livestock facilities.”

. The Plan defines “infrastructure” to include “waste management systems, electric

power generation and transmission including renewable energy systems...” (emphasis
i onginal)

For lands falling within the Protected Countryside, the Greenbelt Plan, all existing,
expanded or new infrastructure subject to and approved under the Planning Act or other
environmental approval is permitted provided it supports agriculture or the rural
economic activity that exists and is permitted within the Greenbelt.

The location and construction of infrastructure and expansions, cxtensions, operations
and maintenance of infrastructure in the Protected Countryside are subject to the

following:

a. Planming, design and construction practices shall minimize, wherever possible,
the amount of the Greenbelt, and particularly the Natural Heritage Svstem,
traversed and/or occupied by such infrastructure ;

b. Planming, design and construction practices shall minimize, wherever possible,
the negative impacts and disturbance of the existing landscape, including, but
not limited to, impacts caused by light intrusion, noise and road salt: and,

¢. Where practicable, existing capacity and coordination with different
infrasiructure services is optimized so that the rural and existing character of
the Protected Countryside and the overall urban structure for southern Ontario
established by Greenbelt and any provincial growth management initiatives are
supported and reinforced.

Planning Act decisions must conform to the policies in the Greenbelt Plan {2008).
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The Niagara Biosphere

Both the Zirger farm and the Vandermeer properly are located approximately 6 km
from an internationally recognized and protected area, the Niagara Escarpment
Biosphere Reserve,

A biosphere is comprised of all the land, water and atmosphere that support life. A

biosphere rescrve is an international designation of recognition from UNESCO (the

United Nations Educational Scientific and Cultural Organization) for an area in the
world which is deemed to demonstrate a “balanced relationship between humans and
the biosphere.” The UNESCO designation means that collaborative efforts among
people in the designated area are to promote the sustainability of local economies and
communities as well as the conservation of the terrestrial/ or coastal ecosystems they
are in.

A biosphere reserve designation gives an area interational recognition for the
important ecological and cultural values in an area. It also provides a mechanism to
apply sound stewardship and protection to the use of resources in an area to support

present and future generations.

- Ontario’s Niagara Escarpment Biosphere is only one of 16 biosphere reserves in

Canada and is part of a network of 580 reserves in 114 countries.

- The UNESCO designation recognizes the Niagara Escarpment as an internationally

significant ecosystern for its special environment and unique environmental plan. The
designation puts Ontario’s Niagara Escarpment in the company of such other well-
known biospheres as the Galapagos Islands, the Serengeti and the Florida Everglades.
Jiven its location approximately 6 km away from this internationally recognized
biosphere reserve, there isa unique growing environment on the Zirger farm that merits

protection,

The plaintiffs’ farm

Richard Zirger’s family has owned the property at 59 Hunter Road continuously for
over 40 years.
From the time his parents bought the farm, the family has grown peaches, apples, pears

and other tender fruits,
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[n 2006, Richard's mother became unable to live independently at the farm.
In 2008, the plaintiffs bought the family farm and applied to obtain a building permit

from NOTL to construct a new house on the property.

- On or about May 7, 2009, NOTL granted Richard a building permit to construct a new

house. On or about May 8, 2009, Richard paid NOTL’s fees for lot grading, building
and water metering. Construction on the new Zirger house was completed in November
2009.

Until recently, the plaintiffs used migrant workers to harvest their crops and their fruits
have been sold as a cash crop.

Since Vandermeer began operating its anaerobic digester, the plaintiffs’ crops have
been damaged by airborne matter that is causing, among other things, premature aging
of the trees and the sudden appearance of both black spots on their fruit and the Peach
Tree Bore. These occurrences are only evident on the farm properties that are in linc

with the wind direction from the digester.

- As the plaintiffs cannot sell damaged fruit, their farm is now experiencing farm losses.
. More recently, the plaintiffs made the difficult decision to plough under their peach

orchard as the trees were irretrievably damaged and their fruit unfit for human
consumpltion,

The plaintiffs believe that with the Vandermeer digester located next door, any food
crop they might be able to grow would not meet CanadaGAP requirements.
CanadaGAP, is an independent, not for profit food safety program for companies that
produce, pack and store fruits and vegetables. It is designed to help implement effective
food safety procedures within fresh produce operations. [ts two manuals, one specific
to Greenhouse operations, the second for other fruit and vegetable operations, have
been developed by the horticultural industry and reviewed for technical soundness by
Canadian government officials. The manuals are designed for companies implementing

Good Agricultural Practices (GAPs) and maintaining an effective food safety program.

- The manuals are based on a rigorous hazard analysis applying the seven principles of

the internationally-recognized HACCP (Hazard Analysis and Critical Control Point)

approach. The program was benchmarked to and officially recognized by the Global




70.

71,

Ea]

ot

Food Safety [nitiative (GFSI). Audit and certification services for the program are
delivered by accredited Centification Bodies.

According to section 2.1 of its fruit and vegetable manual, food production sites must
be assessed for biological, chemical and physical hazards due to previous use and
adjacent agricultural and non-agricultural activities.

The plaintiffs believe that the activities on the Vandermeer site Jjeopardize food safety.
In particular, they believe that as a result of situating the digester on the Vaﬁdermaer
property, they will never be able to demonstrate to CanadaGAP that there is no threat
10 food safety from

a) cross-contamination from ¢rops with novel traits;

b) air, water and soil pollution from the Vandermeer site; or,

¢) unusually high levels of animal and bird activity with associated feces.

2. The plantiffs are especially concerned about the effect of the growing rat and mouse

population on food safety and have recently noticed that a snowy owl is living near the

digester, sugpesting that the rodent population is abnormally high.

iv) Vandermeer Greenhouses
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Vandermeer operates two greenhouse sites, one in Ajax, Ontario, the other next to the
Zirger farm in Niagara on the Lake. Vandermeer grows flowers at both locations.

The Vandermeer’s property in Niagara on the Lake is 6.7 hectares in size, with
approximately 280,000 sq. feet of preenhouse space,

The Vandermeer property is subject to two site specific by-laws. In 1986, NOTL
passed by-law No. 500DU-86, an amendment to by-law 500A-74, which zoned the
property “Special Exemption 21.A.2 V Greenhouse Establishment Zone,” permitting a
greenhouse operation,

According to By-law 500 Dv-86, an anaerobic digester is not a permitted use on the
part of the Vandermeer property that is zoned “Special Exemption 21.A.2 V
Greenhouse Establishment Zone.” The digester is not an accessory structure (0 the
permitted use.

Greenhouses can be operated anywhere as they are not dependent on the quality of the

soil or natural growing conditions. In fact, greenhouses are often used to overcome
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shortcomings in the growing qualities of land, such as a short growing season or low
levels of light

. Heating is one of the greatest costs associated with greenhouse operations. The higher

costs of heating a greenhouse with natural gas or oil has lead greenhouse operators to
switch to alternative fuels, including biogas.

To reduce its costs, in May 2006, Vandermeer attempted o obtain approval for a wind
turbine system on its Niagara property. At the public hearings held to consider the
project, area residents expressed their disapproval. Vandermeer abandoned the project.
Subsequently, Vandermeer obtained significant public funding through OMAFRA’s
Ontario Biogas Systems Financial Assistance Program ("OBSFA") to assist it with the

costs of developing an anaerobic digester for its Niagara on the Lake site,

v} Anpaerchbic Digestion

81,
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Anaerobic digesters are commonly used to handle excess animal manure at cattle,
poultry and swine operations, to control odour from manure and to create energy. These
facilities are usually located on large farm properties, a considerable distance away
from neighbouring farms.

There 15 a continuing controversy over whether anaerobic digestion creates green
energy and some proposals for digesters have been fought off by commumty opposition

as digesters are known to facilitate factory farming, emit gases and raise safety issues.

3. An anaercbic digester composts (or “digests”) organic materials in a machine that

limits access to oxygen. This encourages the generation of methane and carbon dioxide
(“biogas™) which is then burned as fuel through an energy recovery system to make
electricity and heat. Non-agricultural source materials produce more gas than farm

based materials which, in turn, allows for greater rates of power generation.

. Methane 1s extremely flammable and may form explosive mixtures with air. Methane

is also an asphyxiant and may displace oxygen in an enclosed space. Possible health
effects of breathing in methane at high concentrations, resulting in oxygen deficiency,
are increased breathing and pulse rates, lack of muscular coordination, emotional upset,

nausea and vormniting, loss of consciousness, respiratory collapse and death.
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Methane off-gas can penetrate the interiors of buildings and expose oCCupants to
significant levels of methane. Some buildings have specially engineered recovery
systems below their basements to actively capture methane and vent it away.

Where there is more gas than the energy recovery system can use, either through high
gas production rates or poor maintenance of the system, flares can be used to eliminate
€XCess gas that pose health and safety risks.

The handling of digester feedstock and the process of anaerohic digestion produces
other gases including (but not limited to): mitrogen and sulphur oxides; hydrogen
sulfide; particulate matter; carbon monoxide and ammonia. The presence of these
gases also poses safety risks, including (but not limited to): explosion; asphyxiation;
disease; excessive noise and hydrogen sulphide poisoning. Biogas and its constituents,
many of which are colourless and odourless, can unknowingly expose operators and
visitors to serious bodily harm and in some circumstances, exposure has been fatal,
Appropriate test equipment must be available at all times to monitor gas levels in the
digester,

Common hazards associated with anaerobic digesters also include drowning, spills,
clectric shock, chemical burns and nuise exposure. Several anaerobic digesters have
been damaged or destroyed by fires fuelled with biogas. In light of the risk of
explosion, significant safety precautions must be taken. No open flames should ever
be used near a digester. Also, equipment such as large engines and electric generators
should be inspected daily and must be suitable 1o the environment so that a spark will
not ignite the highly combustible gas anaerobic digestion produces. There must be no
smoking near the digester.

As a consequence of these risks, extreme caution and adequate signage are necessary
when working with biogas. Digester-associated tasks and maintenance should be
performed without anyone having to enter confined spaces, including pits. Adequate
ventilation, appropriate precautions, good work practices, engineering controls, and
adequate personal protective ¢quipment minimize the dangers associated with biogas,
All emplovees associated with anaerobic digestion systems or who manage organic

residuals must be appropriately trained and both safety equipment and an emergency



action plan must be in place, clearly visible to all visitors, and made available to all
local emergency services.

90. The solid, post-digestion remains of the process of anaerobic digestion, commonly
known as the “digestate,” are often sold to be used as fertilizer. Since the digestate
may contain chernical contaminants, in many jurisdictions there are regulations which
specify its permissible contents and how it may be used. These management criteria
aid int the control of algae producing pollutants, inhibiting the contamination of ground
and surface water.

91. The risk of ground or surface water pollution is compounded where an anaerobic
digestion operation uses feedstock from other farm or non-agricultural sources.
Improper on-site feedstock storage of imported feedstock material can increase the risk

of algae producing nutrients leaching into ground and surface waters.

vi) Approvals Process for Biogas Systems in Ontario

92. According to the Ontario Mimstry of Agriculture, Food and Rural Affairs
("OMAFRA™") there are four main approval routes for biogas systems in Ontario, based
on the type of material being digested, and the type of energy produced. Those four
processes are:

a) Nutrient Management Regulated Mixed Anaerobic Digestion Facility (RMADF)
approval for manure-based biogas systems mixing up to 25 percent of certain off-farm
materials, and producing any type of power output;

b) Renewable Energy Approvals (REA) for all electricity-based biogas projects
(except systems with RMADF approval or agricultural systems at a farm wath a
Nutrient Management Strategy);

¢) Certificate of Approval for non-electricity biogas projects (such as using biogas as a
heating fuel) using waste as inputs; or,

d) No approval for non-electricity biogas systems using only exempt wastes such as
agricultural waste,

93. Vandermeer’s project does not comply with any of these approval routes.
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vit) Vandermeer’s project
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On February 11, 2008, Vandermeer submitted a site plan application to the Planning
and Development Services department at NOTL proposing the development of primary
and secondary Anaerobic Digester tanks, a Digestate Storage tank, input or feedstock
storage bunkers, and a generation station. The site plan drawing shows that
Vandermeer was planning to build two generators on its site, with a combined
nameplate capa.cit)* of 750 kwh hours.

The anaerobic digester was designed with a cogeneration unit so that heat and power
could be provided to Vandermeer's preenhouse and excess power could be sold to the
grid.

Vandermeer has represented to the community that its project provides “green energy
to power and heat [their] greenhouses and ... significantly reduce [their] carbon
footprint.” In media interviews given after construction was completed, it reportedly
promised that there would be no odours from the digester and that the facility is “an
asset to the community.” In an undated letter it alleges it sent to its neighbours,
Vandermeer said:  “We believe that going green is the right thing to do for the
environment, as well as the smart thing to do to manage energy costs. We remain
committed to being a good corporate citizen.”

Vandermeer represented to NOTL that it would only use farm based materials, namely,
chicken manure, sileage and grape pomace, in its digester.

By letter dated March 31, 2008, MOE commented on Vandermeers’ application for site
plan approval. MOE confirmed that feedstock would be from the existing agricultural
operation and also other agricultural based materials. MOE noted that additional
approvals might be required and specifically stated that in the event that Vandermeer
began accepting non-agricultural based waste, the facility would require a Certificate

of Approval or an approved Nutrient Management Strategy.

. On June 2, 2008, NOTL approved Vandermeer's application for a site plan agreement,

enacting By-law No. 4224-08. In approving Vandermeer's application, NOTL
established specific standards and procedures regarding the supervision and control of

Vandermeer's digester.




100, According to section 14.4 of by-law 4224-08, should NOTL receive complaints
regarding the noise, odour, storm run-off, traffic and/or maintenance of the site,
Vandermeer is to use best efforts to resolve them. In the event that Vandermeer fails
to do so, section 14.6 of the By-law provides that NOTL shall have the right on 15
days’ notice enter the lands and do any work required.

101, The By-law contemplates the possibility that Vandermeer might change what it put
in its digester. Section 14.1 of By-law No. 4224-08 states: “Should the Owner™
[Vandermeer] begin accepting non-agricultural based waste (not exempt per Ontario
Regulation 347) to supplement or be wholly used as feedstock, the digester facility
would require a certificate of approval from the Ministry of the Environment pursuamt
1o the Environmental Protection Act and/or an Ontario Ministry of Agriculture, Food
and Rural Affairs approved Nutrient Management Strategy pursuant to the Nutrient
Management Act,”

102, On June 26, 2008, NOTL granted Vandermeer Building Permit #8612 for the
construction of 3 anaerobic digestion tanks, While the constyuction of the generation
station and permanent covers for the input storage bunkers required separate and
additional building permits, Vandermeer never proceeded with these as the storage
bunkers are uncovered, leaving them open to the air and elements, creating putrid
odours and attracting mice, rats and birds,

103.  NOTL granted another building permit to Vandermeer on July 15, 2008, permitting
the construction of a foundation for a pre-fabricated steel storage building (Permit
#8836).

104, On or about July 25, 2008, Vandermeer signed a Renewable Energy Standard Offer
Program Contract (“RESOP”) with the Ontario Power Authority (“OPA™) to provide
electricity to the provineial grid.

105, None of the local residents were notified of or invited to consider Vandermeer's
project. No public hearings were convened and NOTL did not impose any additional
regulatory requirements on the project.

106. Paragraph 9 of the RESOP contract characterizes biogas as a renewable fuel.

Schedule 2 defines bio-gas as the product of a renewable resource and organic matter




that is derived from a plant and available on a renewable basis as renewable biomass.
The contract defines renewable biomass and bio-gas as renewable fuels, not waste.

107 Schedule 7 defines a Renewable Generation Facility as facility that generates
electricity exclusively from a renewable fuel.

108.  Section 3.7 specifically prohibits Vandermeer from using any other source or fuel
for generating the electricity it is selling to the grid. Section 7.1(12) provides that in the
event the generator uses another type of fuel, the contract will be in default.

109.  Paragraph 10 sets a contract price for the clectricity generated from Vandermeer's
renewable fuel.

110.  The plaintiffs state that Vandermeer’s project is a renewable energy project.

111.  On October 1, 2008, Vandermeer sought to add non-agricultural source materials as
feedstock for its digester and applied for a Certificate of Approval pursuant to 8. 27 of
the Environmental Protection Act, R.8.0. 1990, ¢. E.19, as amended, with Ontario’s
Ministry of the Environment (“MOE”). No public hearings were convened to consider
Vandermeer’s application.

112, The structural work for the digester was completed in or about Decermber 2008 and
the digester became operational in or about April 2009.

113, The plaintiffs state that as Vandermeer's anaerobic digester was designed for
electrical production, it is a Renewable Energy Project which requires a Renewable
Energy Approval (“REA™) to legally operate in Ontario.

114.  On October 30, 2009, MOE granted Vandermeer a Provisional Certificate of
Approval for a farm based anaerobic digestion facility. The Certificate effectively
transforms a portion of the Vandermeer property into a Waste Disposal Site without
rezoning, studies or public consultation.

115.  The Certificate states that the Site is to be constructed, operated and maintained in
a manner which ensures the health and safety of all persons and prevents adverse effects
on the natural environment or on any persons.

116.  The Certiticate does not impose any criteria for the land application of the digestate.

117.  NOTL granted Vandermeer a further building permit on December 23, 2009 for the

construction of a control room building (Permit #9443).




28

118, After Vandermeer applied for a Certificate of Approval to change its feedstock,
NOTL did not take any steps to ensure that Vandermeer was in compliance with its by-

laws,

viil)  Digester contents

119, The Certificate of Approval allows Vandermeer to input a variety of materials into
its digester. According to its daily log, Vandermeer uses the following inputs to feed
its digester: pomace obtained from Vincor, cotfee; separated solids; waste from Tim

Hortons; peppers; and, pet food. It does not input any manure,

120, According to Part B, section 1 of the Certificate, Vandermeer may input:
a) Organic waste;
b} Agricultural waste;
¢} O.Reg. 267/03 Schedule I and Schedule II off-farm anaerobic digestion materials;
d) Grape pomace from Vincor (considered “agricultural waste™);
e} 50% of the total input must be “on-farm anaerobic digestion materials...”
121, “On-farm anaerobic digestion materials” are anaerobic digestion materials that are

generated at an agricultural operation.

@) Organic Waste

122 According 1o the Certificate, “Organic waste™ means “materials limited to solid or
liquid municipal and industrial waste derived from plants or animals, listed in Part B,
Condition 1.2 of this Certificate, and all readily biodegradeable...”

123, Part B, Condition 1.2 states:

The operation of this Size is limited to receipt and processing of the following types of
organic waste:

(a) liquid fats, oils and grease (FOG), of plant and animal origin, and accompanying
food residuals collected from grease interceptors and/or grease traps at food production,
food processing and/or food wholesale and retail facilities;

(b) liquid floceulation and scum waste from dissolved air floatation (DAF) systems
from wastewater for the production of animal- or plant-bascd materials or from the
production of any other food for human consumption;

(¢) solid DAF from wastewater for the production of animal- or plant-based materials
or from the production of any other food for human consumption that has been treated
to a minimum temperature of 70C for a minimum of one (1) hour or at a minimurmn
temperature of 50C for a minimum of twenty (20) hours, to ensure camplete
inactivation of pathogens prior to being delivered 1o the Sie Reports confirming



treatment, provided by the supplier of the solid DAF, shall be maintained at the Size to
verify compliance with this condition; and
(d) dried spent grain and solubles (DSGS) from an ethanol plant.

124, Ina Vandermeer Working Group meeting, Vandermeer was directed to stop putting

DAF o the digester, highlighting the ad hoc way the digester is being operated. At

the time, the plaintiffs were told that the lead time for this change would be 55 days.

However, the plaintiffs noticed an immediate odour reduction.

b) Agricultural Waste

125, O. Rep. 347 defines “agricultural waste” as waste generated by a farm operation
activity but does not include,

(a) domestic waste that is human body waste, toilet or other bathroom waste, waste
_from other showers or tubs, liquid or water borne culinary waste,

(b) waste from a sewage works to which section 53 of the Ontario Water Resources
Acr applies,

(c) a dead farm animal within the meaning of Ontario Regulation 106/09 (Disposal of
Dead Farm Animals) made under the Nutrient Management Act, 2002 or a regulated
dead animal within the meaning of Ontario Regulation 105/09 (Disposal of Deadstock)
made under the Food Safety and Quality Act, 2001,

(d) inedible material within the meaning of Ontario Regulation 31/05 (Meat) made
under the Food Safety and Quality Act, 2001, or

(e) any material that is condemned or derived from a carcass at a registered
establishment within the meaning of the Mear Inspection Act (Canada).

126.  According to O. Reg.347, a “farm operation activity” means an activity mentioned
in paragraphs 1 1o 4 of the definition of “farm operation.” A “farm operation” means
an agricultural, aquacultural or horticultural operation, other than a race track or a
zoo, that is engaged in any or all of the following:

L. Growing, producing or raising farm animals.

2. The production of agricultural crops, including greenhouse crops, maple syrup,
mushrooms, nursery stock, tobacco, trees and turf grass.
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3. The processing, by the operator of the farm operation, of anything mentioned in
paragraphs | and 2, where the processing is primarily in relation to products produced
from the agricultural, aquacultural or horticultural operation,

4. The use of transport vehicles by the operator of the farm operation, to transport
anything mentioned in paragraphs 1 and 2, where the use of transport vehicles is

primarily in relation to products produced from the agricultural, aquacultural or
horticultural operation.

127, Paragraph 1.3 (b) of Vandermeer's Certificate of Approval states:
(b) In accordance with Item 7, grape pomace received from Vincor Canada is
considered to be agricultural waste and may be accepted at the Site. Should the process
in the production of the grapes as described in Itemn 7 change, or should the Owner wish
fo accept grape pomace from a new source, the Owner shall notify the Direcror and the
District Office and provide supporting information for review to determine whether the

grape pomace will continue to be, or is, considered
agricultural waste...

128, According to its internet website, Vincor Canada is not a farm operation or an
agricultural operation. Vincor is Canada’s largest producer and marketer of wine and
related products. Its Canadian headquarters is in Mississauga. As described clsewhere
herein, Vincor is a subsidiary of an American multi-national firm. Vincor Canada’s
waste is not “agricultural waste.”

129, Vandermeer’s digestate is not derived from inputs that are at least 50% agricultural-
sourced material. Vandermeer does not have a Nutrient Management Plan, Nutrient
Management Strategy or Non-Agricultural Source Management Plan.

130, In or around September 2013, Vandermeer notifed the plaintiffs that it intended to

increase productivity by adding three more local wineries as suppliers of grape pomace.

¢) O. Reg. 267/03 Schedule I Waste

131, Schedule 1 of O. Reg. 267/03 of the Nutrient Management Act provides that:
The following materials may be received at an agricultural operation for treatment in a
regulated mixed anaerobic digestion facility:

1. Waste products from animal feeds listed in Classes 1,2, 3, 4 and 5 of Part 1 of
Schedule I'V to the Feeds Regulation, 1983 (SOR/83-593) made under the Feeds Act
(Canada), excluding any materials that contain an animal product that has not been
denatured.
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2. Materials that previously would have been a product described in paragraph 1 but
are no longer suitable for use in feeding farm animals for reasons that do not include
gontamination by another matenal.

3. Organic wastc matter derived from the drying or cleaning of field or nut crops.
4. Organic waste matter derived from the processing of field or nut crops.
5. Organic waste matter derived from the production of ethanol or biodiesel.
6. Aquatic plants.
7. Organic waste matter derived from food processing at,
i. bakeries,
ii. confectionery processing facilities,
iii. dairies and facilities that process dairy products,
iv. fruit and vegetable processing facilities,
v. cereal and grain processing facilities,
vi. 01l seed processing facilities,
vil. snack food manufacturing facilities,
viii. breweries and distilleries,
ix. wineries, and
%. beverage manufacturing facilities.
8. Revoked: O, Reg. 338/09, s. 81 (3).
9. Fruit and vegetable waste.

10. Organic waste materials from a greenhouse, nursery, garden centre or flower shop
that is not part of an agricultural operation

132, A regulated mixcd anacrobic digestion facility is defined as a mixed anaerobic
digestion facility that is regulated under Part IX.1 of the Nutrient Munagement Aot and
is not subject to an environmental compliance approval issued in respect of an activity

mentioned in subsection 27 (1) of the Environmental Protection Act.

133, O.Reg. 267/03 defines a “mixed anaerobic digestion facility” as anaerobic
digestion of both on-farm anaerobic digestion materials and off-farm anaerobic digestion

materials in the same facility.

134, O.Reg. 267/03 defines a “mixed anaerobic digestion facility” as an anaerobic

digestion facility that treats both on-farm anaerobic digestion materials and off-farm
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anaerobic digestion materials on a farm unit on which an agricultural operation is carried

out,

135 As Vandermeer's digester is not regulated under the Nutrient Management Act,
2002 and operates pursuant to Certificate of Approval obtained under s. 27(1) of the
EPA, it is not a regulated mixed anaerobic digestion facility. As a result, it has no legal

authority to process waste from wineries.

136, O.Reg. 347 defines “anaerobic digestion materials” as materials that are intended
for treatment in a mixed anaerobic digestion facility, whether the materials are
generated at the agricultural operation or received at the agricultural operation from an

outside source.

ix)  Ontario’s commitment to clean energy

137.  In May 2009, the Legislature of Ontario passed the Green Energy and Green
Economy Act, 2009, which enacted the Green Energy Act, 2009 ("GEA") and amended
and repealed various statutes. The legislative changes were made to pursue the policy
objectives of the GEA4, which came into force on September 9, 2009.

138.  GEA was created to expand renewable energy generation in Ontario. One of the
purposes of the A¢r is to remove barriers to green energy projects.

139.  Section 1 of the GEA defines “renewable energy source” as an energy source that
is rencwed by natural processes to include biomass, biogas and biofuel. With reference
to the provisions of the Electricity Act, GEA defines a “renewable energy generation
facility” as a generation facility that generates electricity from a renewable energy
source and it specifically excludes a waste disposal site. (GEA incorporates the
definition of “waste disposal site™ from s. 25 of the Environmental Protection Act,
R.$.0. 1990 190, c. E-19. Although the EPA s definition of “waste” does not include
the type of materials Vandermeer is putting in its digester, those materials are classified
as “waste” by regulation,

140, According to O, Reg. 347, “agricultural waste” is waste that is generated by a “farm
operation activity.” A “farm operation activity” is defined by its engagement in a
number of activities, including growing greenhouse crops. “On-farm anaerobic

digestion materials” are those anaerobic digestion materials that are generated at an
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“agricultural operation”™ ~ a term that 1s not defined by the k{égum’cion and which
excludes marketing agencies and fast food outlets.

141, (GEA defines “renewable energy project” as the construction, installation, use
operation, changing or retiring of a rencwable energy generation facility.

142, Section 2 of the (J£4 states that it is 1o be admimstered i a manner that promotes
community consultation.

143, These objectives were reflected in amendments to the Electricity Act, 1998, S.0.
1998, ¢. 15, Sch. A to create a Feed in Tariff (“FIT™) Program, to the Envirornmental
Protection Act, R.S.0. 1990, ¢, E.19 10 provide for a new streamlined rencwable energy
approval process, and to the Planning Act, R.8.0. 1990, ¢. P.13 to remove municipal
approval requirements for renewable energy projects.

144, Ontario provides various sources of funding for biogas electricity projects.
OMAFRA provided significant funding for the Vandermeer project through the

Ontario Biogas Systems Financial Assistance Program.

X} The Feed-In Tariff (“Ontario FIT Program™)

145, On September 24, 2009, the Minister of Energy gave directions to the Ontano
Power Authority (“OPA™), pursuant to s. 25.32 and 25.35 of the Electricity Act, 1998,
to create an electricity price program for power from renewable energy sources.

146,  The OPA is a corporation created without share capital cstablished under the
Electricity Act, 1998. The Electricity Act, 1998 provides that the business and affairs
of the OPA are 10 be carried on without the purpose of gain and any profits are to be
used by the OPA for the purpose of carrying out its objects. The OPA acts in accordance
with directions from the Minister of Energy. The objects of the OPA include
forecasting electricity demand in the Province for the medium and long term.

147.  Ontario amended the Electricity Act, 1998 to provide for the development of an
electricity pricc program, known as the Feed-In Tariff. The Electricity det, 1998

defines a FIT Program as:

a. ...aprogram for procurement, including a procurement process, providing
standard program rules, standard contracts and standard pricing regarding
classes of generation facilities differentiated by energy source or fuel type,
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generator capacity and the manner by which the generation facility is used,
deployed, installed or located.

148.  The Ontario FIT Program is open to projects that produce electricity from

renewable sources including wind, solar photovoltaic, bioenergy and waterpower up to
50 MW,

149, The direction was publicly released and set out the broad policy objectives of the-

FIT Program incl‘uding o promote clean energy, create jobs, introduce a simpler
method to procure and develop generating capacity from renewable energy sources,
and, at the same time, encourage commimity and Aboriginal equity participation in the
program,

150. On the same day, the OPA issued the FIT Rules version 1.0 defining the specific

procedure pursuant to which applications would be received and processed for FIT

Contracts.

151 The Minister's direction set out specifie features to be included by the OPA in the
design of the FIT Program including price setting, general contract provisions,
transition provisions from previous renewable encrgy programs, domestic content, and
restrictions to project siting on prime agricultural land.

152, In addition, the OPA was required to develop and deliver a number of program
clements to encourage community, Aboriginal and municipal involvement. The

September 24, 2009 direction also required that the OPA conduct a formal program

review at least once every two years.

153, Vandermeer's project was transitioned into the FIT program.

154, As Vandermeer's anaerobic digester is a Renewable Energy Project, Vandermeer
should have applied for a Renewable Energy Approval from Ontario and Ontario

should have considered the project on that basis,

xi) Adverse Effects

155, Since Vandermeer's digester was constructed and commissioned, the Zirgers have
noticed that noise and odour levels on their property have increased substantially. The
plaintiffs believe that the Vandermeer Waste Disposal Site is the cause of these and

other nuisances.




156.  The Zirgers believe that off-farm waste is stored at the Vandermeer site in open
bunkers, causing additional odours and inviting vectors, rats and mice.

157, While the defendants have attempted to eliminate the odours and to address the
noise levels, the bunkers storing the feedstock for the digester remain open to the air
and the Zirgers continue to experience unpleasant odours, unwanted vectors, spills and
noises.

158 The Zirgers worry that the activities being conducted on the Vandermeer property
are affecting their health. They have dull headaches and cough more often, have
difficulty breathing, experience nausea, nasal and sinus pain, throat irritation and thewr
sleep is interrupted by noises and pungent odours. They have also experienced
psychiatric  symptomology including:  depression; anger; anxiety; irritability;
hopelessness and stress,

[59.  Asaresult of these nuisances, the Zirgers have lost the use and enjoyment of their
property. They cannot leave any of their windows open as the smell from the
Vandermeer property is putrid and easily absorbed by the fibres in their home. They
cannot sit or eat outdoors with friends or relatives nor can they enjoy gardening or
invite friends or relatives over to enjoy the farm.

160,  The Zirgers have also encountered difficulty retaining trades and fruit pickers to
work on their farm, Trades and pickers have complained about the smell and reported
suffering nausea and headaches as a result,

161,  Migrant workers have also complained about the difficult working conditions
caused by the putrid cdours coming from the Vandermeer property. They have worked

with masks over their noses to cope with the odour.

xii}  The Vandermeer Working Group

162.  Concemed neighbours insisted on NOTL becoming involved in addressing the
nuisances emanating from the Vandermeer property and as a result, a Vandermeer
Working Group was created with NOTL’s acquiescence, The Vandermeer Working
Group was formed Lo address the many public complaints NOTL received about noises,

odours, vectors and other adverse impacts of the digester.



163, The Working Group is comprised of concerned residents and representatives from
NOTL, MOE, the Region of Niagara and OMAFRA. There could have been more
conumunity involvement but, when a large number of concerned neighbours attended
the third Vandermeer Working Group Meeting on July 27, 2010, Stephen Bedford, who
was then the Director of NOTL’s Planning Department and the Chair of the
Vandermeer Working Group, restricted participation in the Group to two families and
two farmers. ) -

164.  On an ad hoc basis, the Ministrics of Agriculture and Environment are assisting
Vandermeer to resolve complaints but, have not been able to eliminate the adverse
effects of the digester.

165, Minutes of the Working Group’s meetings contain statements suggesting that
affected parties should take their concemns to the Normal Farm Practices Protection
Board for a hearing. Even so, some Minutes also discourage members from doing so
as they state that rather than seeking a Board hearing, it would be “more conducive to
continue with open dialogue between everyone as positive changes have been made on
site as a result of the Working Commitiee.”

166.  Despite the statement noted above, the plaintiffs state that little has changed as a

result of the Working Group’s meetings.

xiif)  The plaintiffs’ attempt to obtain information about the digester

167.  OnMay 11,2012, the plaintiffs made a number of Freedom of Information requests
concerning the Vandermeer site and project.

168, While NOTL, the Region of Niagara and OMAFRA responded to their request in
a timely manner, as of this date, MOE has yet to fulfill its statutory obligations by
responding to the plaintiffs’ request.

169, In addition, MOE has not responded to the plaintiffs’ request for information
concerning a change Vandermeer proposed to make in a notice they received from
Vandermeer dated July 31, 2012, Despite numerous follow up letters, MOE has not

responded to the plaintiffs’ concerns or request for information,



xiv)  The Normal Farm Practices Board

170, OnMay 15, 2012, the plaintiffs filed an application in the Normal Farm Practices

Protection Board to determine whether the activities being carried on at the

Vandermeer site are normal farm practices.

171, Appended to the plaintiffs® application was a request for documentary disclosure

from Vandermeer. The plaintffs sought an Qrder compelling Vandermeer to disclose

all of the following documents and records:

a)

b)

¢)
d)
€)
f)

g)

h)

D

k)

copies of all records and supporting documentation submitted by Randy Van
Berkel in application for a Certificate of Approval to operate a Waste Disposal
Site at 2021 Four Mile Creek Road;

copies of all government approvals for the anaerobic digester, including design
specifications, minimum distance separation calculations and any
consideration that was given to the location of the digester;

copies of any records considering the potential for the digester posing
environmental, health and safety risks;

copies of all records describing the Respondent’s attempts to mitigate the
odour, noise, vibration and ernissions from the digester, including any
consultations that were made with third parties for same;

copies of all documents showing the receipt of off farm waste and all
documents describing its content;

copies of all signage at the site;

copies of all documents related to the release of untreated biogas at the site,
including each instance when the flare was in operation, its duration and why
it was utilized;

copies of all odour, noise and other nuisance complaints and particulars of any
responses, actions or measures taken or recommended to reduce or eliminate
same;

coples of any and all records confirming the enrolment and completion of the
Biogas Systems Operators’ course by personnel employed by the Respondent
and any other training for employment at the site;

copies of all records pertaining to health and safety precautions at the site,
including emergency preparedness measures and procedures and staff training
at the site;

copies of the results of any and all analyses concerning emissions, metal
concentrations, noise, vibrations and odour emanating from the site and also
the nutrient content of the digestate;
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I} copies of any and all information and records concerning the quantities of
digestate transferred off-site and particulars concerning its final destination and
use;

m) copies of all the Respondent’s annual reports concerning the operation of the
digester,

n) copies of any and all charges under environmental legislation rclating to the
operation of the digester; and,

0) copies of all applications for government funding of the digester project,
including any and all responses and approvals thereto.

172, On August 2, 2012, Chairman Little made an Order for a four day hearing
commencing on November 13, 2012,

173 Chairman Little ordered that all documentary evidence was to be exchanged on or
before September 14% at 12:00 noon. His Order did not respond to the plaintiffs’
request for documentary disclosure nor specify the nature of the documents
Vandermeer was to disclose. Disclosure was to be made on a voluntary basis without
any guidelines or supervision by the Board, with the Receiver determining relevance.

174, On August 15, 2012, the plaintiffs wrote to OMAFRA seeking a status report on
their Freedom of Information request.

175, On August 20, 2012, OMAFRA advised the plaintiffs that it would not make a
decision on their request until September 7™ and that third parties, (whom the plaintiffs
believed were related to or in the employ of Vandermeer), would have 30 days to appeal
their decision, following which records responsive to the request would be released,
with any necessary redactions.

176, In a letter dated September 5, 2012, Vandermeer’s Receiver advised the plaintiffs
that it was concerned about jeopardizing any sale of the Vandermeer property and as a
consequence, would be providing only limited disclosure to the Board. As a condition
of receiving even this limited disclosure, Vandermeer's Receiver dernunded that the
plaintiffs and their counsel sign an undertaking agreeing not to use the documents for
any purpose as they contained “sensitive commercial information.”

177.  The plaintiffs took the position that the undertaking was over-broad as many of the

listed documents, including Minutes of the Vandermeer Working Group, could not be
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classified as “sensitive commercial information.” Accordingly, they asked the Receiver
to reconsider its position and to state grounds for each claimed confidence.

178.  Inaletter dated September 12, 2012, the Receiver presented a redrafted undertaking
for the plaintiffs to sign but, also, indicated that as it was responding to the application
as the Receiver, and not as Vandermeer. Consequently, the Receiver stated did not
“know whether there is other documentation that exists that is relevant to the issues in
this proceeding, or that might otherwise fall Within the séope of the list set out in your
application.” The Receiver committed to making “best efforts™ to produce other
specific documents on request, provided it determined they were relevant.

179. On September 14®, the plaintiffs wrote to the Board to advise of the state of its
attempt to obtain documentary disclosure through its various Freedom of Information
requests, to give notice that it would not be able to meet the Board’s timetable for
disclosure and 1o request an Order for written interrogatories.

180.  Also on September 14", the plaintiffs wrote to the Receiver advising that its request
for an undertaking was contrary to the Board’s Rules.

181, The Receiver replied on the same date by asserting that the plaintifls had “un
ulterior purpose” in seeking disclosure.

182, On September 18", the plaintiffs wrote to the Board to express their concerns about
the lack of disclosure and to question whether the proper parties were before the Board.
They noted that the Receiver had not disclosed any odour complaints, any internal
OMAFRA documents concerning odour, seagull and fly issues or the composition of
the materials placed in the digester to produce gas; farm practices at Vandermeer;
classification of the digestate; emails concerning problems with peach trees located
around the digester; crop damage from ammonia; or any safety manuals or particulars
of any specialized training Vandermeer's employees obtained to operate the digester.

183, In light of the lack of disclosure, the plaintiffs raised concern about the fairness of
the hearing and reiterated their request for written interrogatories pursuant to ss. 28 and
31 of the Board’s Rules.

184, The plaintiffs wrote to the Board agam on October 18" requesting an adjournment,
directing the Board’s attention to the continuing problem they were having obtaining

disclosure and expressing concemn that as the Board had not yet ruled on written
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interrogatories, the timing of the documentary exchange would not permit follow up
questions or an opportunity to retain experts. The Receiver objected to the plaintiffs’
request and claimed that it would be prejudiced thereby.

185, On October 18", the Board sent the plaintiff’s a Notice of Hearing which was

signed by its Secretary who stated the Board®s address as: “OMAFRA, 1 Stone Road
West, Guelph Ontario N1G 4Y2.”

Bias: The Board is not impartial

186.  The Board shares offices and staff with OMAFRA.

187.  Vandermeer obtained funding for its project from OMAFRA.

188.  OMAFRA employees have an on-going relationship with Vandermeer and its staff

189, OMAFRA employees worked with Vandermeer 1o have its pomace and digestate
exempted from the £P4 and Nusrient Management Act regulations. In an email dated
September 11, 2009, Don Hilbomm of OMAFRA wrote to three other OMAFRA
employees stating that “we need to get pomace allowed.”

190.  OMAFRA’s employees are members of the Vandermeer Working Group. They
have been working with Vandermeer to respond to the plaintiffs” odour and other
complaints.

191, On May 27, 2010, well after all approvals had been granted, Jake DeBruyn,
OMAFRA’s main contact person on the Vandermeer project at that time, sought the

assistance of another OMAFRA employee to develop a safety manual for Vandermeer.

The Board refused to order disclosure

192, To address the problems they were having obtaining disclosure, the plaintiffs asked
the Board to allow it to make written interrogatories of Vandermeer.

193, On October 22, 2012, the Board decided that 1t would review the plaintiffs’ list of
quéestions, determine their relevancy and forward only those considered relevant to the
Receiver who would then decide on which questions it would answer. The Board left
scheduling responses to the parties, with a residual jurisdiction to intervene as

necessary,
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194. By letter dated October 31%, the Receiver advised as to its three witnesses. Two of
its witnesses were OMAFRA employees and the third, an employee of MOE. As a
result of this information, the plaintiffs again wrote to the Board to express concern
over the lack of an even playing field. Given the lack of disclosure, the plaintitfs
pointed out the advantage the Receiver would have at the hearing as the plaintiffs still
had not received responses 1o their FOI requests nor any disclosure from Vandermeer.
The plaintiffs reiterated their request for an adjournment,

195, On November 6, 2012, the Farm Board rejected the plaintiffs’ request for an
adjournment.

196.  OnNovember 7", six days before the scheduled hearing, the Receiver delivered its
document brief. It refused to provide any financial information showing whether its
income is from growing flowers or selling renewable energy to the grid and if both, in
what proportion,

197.  On November 13%, the parties attended at the Board. Following a lengthy
discussion that was conducted in front of Vandermeer’s chief witness who is employed
by OMAFRA, the Chair granted an adjournment on terms, rescheduling the hearing for
February 19, 2013 without making any Orders concerning the disclosure of evidence.

198.  The plaintiffs withdrew their application on December 7%, citing the Board’s lack
of impartiality, lack of structural independence, bias and errors of law in its handling
of the disclosure issues. The plaintiffs also had concerns as to whether the proper
parties were before the Board.

199.  On December 13% the Receiver wrote to the Board accusing the plaintiffs of
abusing the Board’s process and reiterating its request to have the application
summarily dismissed “because the applicants were so obviously not prepared to
proceed, and had abused the process of the tribunal.” In closing its lefter, the Receiver
stated: “Unless the application is dismissed, these applicants will be allowed to

continue to bring the administration of justice through this tribunal into disrepute.”
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LIABILITY OF THE DEFENDANTS

i) Strict Liability

200, The activities on Vandermeer's property constitute a non-natural usage of the land

in the area where the plaintiffs live and where Vandermeer conducts its business in

that:

a,

k1 o

the plaintiffs grow fruit for human consumption and as such require no permits,
permissions, public consultations, notices or studies to farm while the activities
on the Vandermeer property are not properly characterized as “farming” since
they require legal authorizations, permits, approvals, warning signage, notices,
inspections, safety precautions, emergency planmng and specialized training;
the plaintiffs farm their land while the Vandermeer’s property grows flowers in
greenhouses and uses agricultural products to manufacture something that
cannot be grown, plantcd, harvested or eaten and which is therefore a non-
agricultural product, namely energy;

the practices in the area where the plaintiffs live support fruit farming while the
escape of gases into the air and water table from stockpiling rotting grapes and
other feedstocks and operating the digester endanger the continued viability of
the plaintifts’ orchard;

while the plaintiffs experience variable profits and losses depending on sale of
the yield from the year’s crop of edible agricultural products, Vandermeer
makes a consistent and predictable profit from selling renewable energy under
a long-term contract;

while the farming activities on the plaintiffs’ property contribute to purifying
the air and creating sweet smells, the activities on the Vandermeer property
create odour and greenhouse gas emissions;

the land in the area where the plaintiffs live poses no health or safety risks to its
neighbours while the activities on the Vandermeer property pose a significant
risk of harm to human health and the signage around the property reflects this;
Vandermeer’s property stores a substantial quantity of methane gas which 1s
not usually found in greenhouses or on small tender fruit farms and which is a
dangerous greenhouse gas that 1s highly flammable and poses an explosion risk
that if materialised, could cause irreparable harm to the plaintiffs. Methane off-
gas can also penetrate the interiors of buildings, displacing oxygen and
exposing occupants such as the plaintiffs to significant levels of methane and
creating a risk of explosion and harm to human health;

the activities on Vandermeer’s property create traffic of a character, noise and
duration that is out of character with the traffic and noise patterns in the quiet
rural neighbourhood that surrcunds 1t;

the land in the area where the plaintiffs Jive is warmed by the sun and open to
the elements, the seasons and the natural environment while the Vandermeer’s
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property has largely been covered aver by greenhouses, gravel roads, unsightly
equipment, storage bunkers, tanks and a large open flare;

while safety on the Vandermeer property depends on releasing excess gas in an
uncontrolled manner through an open flare which runs for days and weeks on
end, open flares are not found on any other propertics in the area and no other
property poses comparable health and safety risks to its neighbours;

while neighbouring farms employ temporary migrant workers with no
specialized training to tend to and pick crops, Vandermeer employs full-time,
long-term employees who require significant specialized knowledge, training
and supervision and who enjoy benefits and working conditions that more
closely resemble factory workers than farmers;

while fruit pickers working on the plaintiffs’ farm would not normally be
exposed to any health or safety risks during the course of their employment but
for the digester, employees at the Vandermeer property arc at risk of explogion;
asphyxiation; disease; excessive noise and hydrogen sulphide poisoning;

while anaerobic digesters are usually used to handle excess animal manure at
large cattle, poultry and swine operations and to control odour from manure,
Vandermeer's digester was never used to control odour from excess on-farm
animal waste and in fact does not use proportionally 50% by volume of manure
as a feedstock. As a result, excess animal waste is not a local concern that
requires a remedy;

as Vandermeer’s digester uses less than the 50% by volume of manure as
required by Ontario regulations, it is processing industrial waste which is an
unnatural use of prime agricultural lands;

while the plaintiffs only buy the amount of energy they require for themselves
and to operate their farm, the Vandermeer property creates more energy than is
needed to heat its greenhouse;

the feedstock Vandermeer uses, its open storage, and raw input are a cause of
many on-going odour and vector problems that the plaintiffs have been
experiencing;

although Vandermeer’s property is zoned for mixed agricultural and residential
uses, it's being used to generate energy for commercial sale, which is neither a
residential or agricultural use;

the activitics on the Vandermeer property are harmful to the long-term interests
of local agriculture. While Vandermeer’s property is in a protected tender fruit
area, greenhouse cultivation of flowers can be conducted anywhere.  Using the
property to generate energy for commercial sale is contrary to the local land use
and opposed to the long-term interests of local agriculture. These activities will
negatively impact the local agriculture industry, reduce any carbon reduction
benefits and compete with local agriculture if farmers decide to grow crops
specifically as a feedstock for creating energy.

201 The escape of gases, odour, noise, and vectors from Vandermeer's non-natural

usage of land has interfered with the plaintiffs’ use and enjoyment of their property

causing the plaintiffs’ damage.
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202, The plaintiffs also state that the conversion of off-farm waste at the Vandermeer
site to commercial energy is not a normal farm practice.

203, There are significant health, safety environmental and economic risks associated
with anaerobic digesters, Normal farm practices do not present these risks to
neighbouring farms,

204, The plaintiffs state that Vandermeer is strictly liable to them.

ii} Muisance
a) Private Nuisance

205. The plaintiffs state that using prime agricullural lands to dispose of waste is not a
normal farm practice.

206.  The plaintiffs further state that the odour, noise, pests, traffic, seepage,
contamination, emissions, fumes and escape of gases from the Vandermeer site have
caused unreasonable damage to their property and unreasonable interference with the
enjoyment and use of their property.

207 Emissions from the digester have caused physical damage to the plaintiffs’ crops
and economic loss, unreasonably interfering with the plaintiffs’ enjoyment and use of
their property. kmissions from the digester have also caused the plaintiffs physical
harm, discomfort and inconvenience.

208.  Vandermeer owns the land on which the digester is situated, manages and controls
the operations of the digester and/ or the Waste Disposal Site and is therefore liable to

the plaintiffs for the nuisances that originate from it.
h) Public Nuisance

209, The plaintiffs submit that the siting and operation of the Waste Disposal Site has
created a public nuisance.

210. The plaintiffs further submit that the operation of the anaerobic digester
unreasonably interferes with the comfort and convenience of the persons residing in or
coming within the sphere of its influence in that it;

a. creates excessive noise and interferes with public rights of passage on a public
roadway;
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b. poses health and safety risks from air contamination and otfensive odour; and,

¢. imterferes with the proper operation of the SLOMA drain and other
watercourses.

211 The plaintiffs state that as the defendant NOTL is responsible for planning and

granting building approvals, it knew or ought to have known that locating an anaerohic

digester on a small farm property in a prime agricultural area was contrary 1o good

planning principles as it would create constant traffic, emissions, noise, odour and
vectors, causing a public nuisance.

212, The plaintiffs state that as the defendants MOE and OMAFRA have regulatory
authority for environmental planning and approvals in Onlario, they knew or ought to
have known that locating an anaerobic digester on a small property in a prime
agricultural area would create constant traffic, emissions, noise, odour and vectors,
causing a public nuisance.

213. The plaintiffs state that using prime agricultural property as a Waste Disposal site
creates an unreasonable and substantial interference with public rights and in particular,
the right to a healthy environment in section 7 of the Canadian Charter of Rights and
Freedoms.

214, The plaintiffs plead and rely upon s. 103 of the Environmental Bill of Rights, 5.0.
1993, C.28, permitting any person who has suffered personal injury or direct economic
loss as a result of a public nuisance causing harm to the environment to bring an action
in respect of such losses.

215, The plaintiffs state that the defendants Vandermeer, NOTL and Ontario are Hable

to them.
iify Trespass

216, The plaintiffs state that Vandermeer has discharged or has caused the discharge of
emissions onto their property causing damage and interference with the use and
enjoyment of their land.

217, The plaintiffs therefore state that Vandermeer is liable to them in trespass,
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iv) Negligence
3

218, The plaintiffs claim negligence against all defendants.

@) Yandermeer Nurseries

219, The plaintiffs state that Vandermeer owed them a duty of care and was negligent in
that it
a. misrepresented to NOTL the nature of its project;
b, misrepresented to NOTL the likely effects of its project;

¢. misrepresented to NOTL that there would be no escape of gases and no odours
from the digester;

d. misrepresented that its project was a small scale on farm project;

e. failed to notify the plaintiffs about its application for a Certificate of Approval
to convert their farm property into a Waste Disposal Site;

. minimized and/or misstated the impacts of its digester on neighbouring farms:

g. failed to mitigate the adverse effoets of its operation, including but not limited
tor odour; noise; and vectors;

h. failed to develop a safety manual; and,

1. failed to properly train its staff to operate, regulate, inspect and monitor the
anaerobic digester and related activities on its property.

220, The plaintiffs state that Vandermeer knew or ought to have known it was reasonably
foreseeable that the anaerobic digester and emissions from the digester would pose
health, safety and nuisance risks to the Zirgers, interfere with the use and enjoyment of
their property, diminish their property’s value, cause physical damage to the plaintiffs’
crops and economic loss.

221, As aresult of Vandermeer’s negligence, the plaintiffs have suffered a diminution
in the value of their property, crop loss and physical harm, discomfort and

INCONVenience,

b} CEM Engincering

222, CEM owed the plaintiffs a duty of care in that the plaintiffs are adjacent property
owners who were mostly likely to be affected by the siting of an anaerobic digester on
the Vandermeer property.

223. It was reasonably foreseeable that the plaintiffs would be exposed to any adverse

effects of the digester.
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CEM was responsible for designing the digester and for designing the facility to

minimize odour emissions and especially emissions when materials are transferred into

a storage facility and transferred from the storage facility into the mixed anaerobic

digestion facility.

225,
a)

f)
)

h)

)

)

K)
D

CEM was negligent in that it

misrepresented to NOTL that the Vandermeer project was an on-farm project when

it knew or ought to have known that Vandermeer had applied or was contemplafing
applying for a RESOP program contract;

misrepresented to NO'1L that anaerobic digestion produces no odours;
misrepresented to NOTL that the concrete vessels it designed were completely air
tight when they are not and allow putrid odours to escape;

misrepresented to NOTL that odours “have no opportunity to escape” when in fact
they have and have caused and continue to cause the plaintiffs’ damage;
misrepresented that “Should [odours] escape, then anaerobic digestion (in the
absence of oxygen) would cease™;

failed to establish the appropriate set-back requirements for the nearest odour
receptor,

knew or ought to have known that the digester would be using significantly less
than 50% manure,

knew or ought to have known that the digester was designed to utilize more than
25% off-farm waste;

knew ot ought to have known Vandermeer required MOE approval 1o operate its
digester and should have obtained such approval prior to seeking site plan approval
from NOTL;

failed to apply for a Renewable Energy Approval when it knew or ought to have
known that Vandermeer’s project is a renewable energy project;

ensure that the facility was designed to manage non-combusted bio-gas;

failed to ensure that the methods the digester uses to store, treat and process

feedstock and output minimize odour and other emissions; and,

m) designed a project that created sink holes on the site, endangering the plaintiffs’

property and lives.




226.  As avesult of these failures, omissions and breaches, the plaintiffs state that CEM

has caused them damage.

¢) The Ontario Power Authority

227, The QPA owed the plaintiffs a duty of care in that the plaintffs are adjacent
property owners who were mostly likely to be atfected by the siting of an anaerobic
digester on the Vandermeer property.

228. It was rcasonably foreseeable that the plaintiffs would be exposed to any adverse
effects of the digester.

229.  The OPA was responsible for awarding Vandermeer a renewable energy contract
in the form of an RESOP or FIT contract.

230.  The OPA was negligent in that it failed to ¢nsure that the Vandermeer project

obtained a Renewable Energy Approval.

d) The Town of Niagara on the Lake

231, The plaintiffs state that NOTL owed them a duty of care and was negligent in that:

i) it failed to formulate appropriate policies for protecting the unique
agricultural land where the Vandermeer and Zirger farms are situated;

i) failed to take a precautionary approach to siting the digester on specialty
crop lands zoned for tender fruit growing,

iit) failed to take a precautionary approach to considering and deciding to
approve Vandermeer’s application for site plan approval, building permits
and the relocation of the Sloma drain thereby breaching the plamtffs’ s. 7
Charter rights;

1v) failed to consider and impose the appropriate set back distances;

V) approved the project despite the fact that it did not comply with the Nutrient
Management Act and Regulations,

vi)  relied on CEM Engineering's statements with respect to the operation of the
digester and the odours it would create without independent verification or
study;

vii)  approved the project when it violated zoning by-laws and the total lot
coverage exceeded by-law limits,

viil) failed 1o consider how changes to the materials inputted into the
Vandermeer digester would impact on its consideration and approval of the
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project, and, in particular, impact on whether the project still met the
regulatory criteria for “agricultural purposes,” and “on-farm” projects;
failed to consider how legislative changes to the laws applicable to the
project would impact on its consideration and approval,

failed to impose a condition that in the event that Vandermeer sought to
change the inputs to its digester, that it would have to initiate a new
application and rezone its property appropriately;

failed to imposc a condition that in the event that Vandermeer changed-its
inputs and applied for a MOE Certificate of Approval to convert its farm
into a waste disposal site that public notice and hearings would be required
to properly assess the project, its impacts and the potential harms;

failed to impose appropriate additional conditions to protect the plaintiffs
in the event that Vandermeer obtained Ontario’s approval to make changes
to the project and feedstock;

granted Vandermeer Nurseries municipal approvals on the basis of
insufficient information before Ontario had reviewed and approved the
project;

failed to impose, remove or alter the land use controls placed on the
Vandermeer property and project;

failed to notify the plaintiffs of Vandermeer’s application to change the use
of their property;

failed to notify the plaintiffs of Vandermeer’s application to build an
anaerobic digester on its property; »
failed to establish legal standards for the use of anaerobic digester
technology in the municipality;

failed to convene a public hearing to consider Vandermeer’s application for
building permits;

failed fo properly assess Vandermeer’s application for site plan approval;
failed to require Vandermeer to provide a scale drawing showing the
relationship between the anaerobic digester and neighbounng land uses,
including neighbours’ residences, lot lines and adjacent public roads;
failed to perform a Minimum Distance Separation calculation properly and
prior to granting Vandermeer building permits;

failed to require Vandermeer to conduct an environmental impact study and/
or air and odour dispersion modelling;

failed to inspect and enforce its property standards and nuisance by-laws,
including the Noise, Zoning, Open Air Burning; Property Standards and
Clean Yards By-laws;

granted Vandermeer a building permit to construct structures that
contravened its by-laws, relevant Ontario laws and regulations or, in the
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alternative, that it failed to ensure compliance with its building permits and
site plan agreement and in particular, failed to enter the property to remedy
odour, noise and vector complaints and failed to require that Vandermeer
provide a Nutrient Management Plan when it altered its material inputs,
failed to require Vandermeer to obtain a building permit for the storage
bunkers and failed to ensure that the bunkers were properly enclosed to
reduce odours and other nuisances;

failed to ensure that all storage tanks were covered;

permitted Vandermeer to operate an open flare, exposing the plaintiffs to
unreasonable health and safety risks;

xxviii) failed to consult appropriate third party experts,

XXIX)
HOLK)

KXY

XAAAL)

promised Vandermeer quick approval;

failed to impose spill mitigation measures to protect the Sloma Drain and
Four Mile Creek from impacts and potential spills from the site;

approved of a design which facilitated the creation of sink holes on the site
and which poses a threat to the plaintiffs’ property and lives; and,

acted hastily.

The Zirgers state that NOTL knew or ought to have known it was reasonably

foresccable that the facility and emissions from the anaerobic digester would pose

health, safety and nuisance risks to the Zirgers, interfere with the use and enjoyment of

their property, diminish their property’s value, cause physical damage to the plamtiffs’

crops and economic 1oss.

¢} Her Majesty the Queen in Right of Ontario

233,

The plaintiffs state that Ontario owed them a duty of care which arises from

Ontario’s laws and various representations OMAFRA and MOE made to the plaintiffs

at the Working Group and in other forums and was negligent in that it:

a)

b)
c)

d)

did not protect and failed to take reasonable and adequate steps to protect the
ervironment, human food crops, the plaintiffs and persons located near the digester
from its adverse effects;

failed o take a precautionary approach to its congideration and approval of
Vandermeer’s project;

exempted Vandermeer’s project from the Nutriemt Management Act and
Regulauons,

failed to impose a Nutrient Management Strategy/ Plan with a contingency plan,
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)
i)

)

)

)

failed to advise the plaintiffs about Vandermeer’s project and/ or application for a
Certificate of Approval,

failed to hold public hearings about Vandermeer's project and/ or application for a
Certificate of Approval;

failed to conduct an environmental assessment or impact study about Vandermeer’s
project and/or application;

failed to properly assess Vandermeer's application for a Certificate of Approval;
failed to ensure that Vandermeer’s application met the requirements and regulatory
changes for REA approval under the GE4 and Green Economy Act and EPA,
exempted Vandermeer's renewable energy project from the regulatory framework
for renewable energy approvals and environmental protection in the province of
Ontario, thereby breaching same;

failed to enforce the Green Energy Act by requiring Vandermeer to apply for a
Renewable Energy Approval;

permitting Vandermeer to process off-farm waste

m) failed to impose a Nutrient Management Strategy/ Plan on the project which

n)
a)
p)

)

234,

describes: the procedures that will be used to decide whether the off-farm material
meets the Waste Regulation requirements; how any permanent nutrient storage
facilities for storage of off-farm material will meet the Wasie Regulation
requirements; the procedures that will be used at the operation to manage the
digester’s output to meet the requircments of the Waste Regulations; and, how
Vandermeer's facility will meet the Waste Regulation requirements;

failed to classify the digestate as “waste” and subject it to waste regulation controls;
failed to ensure that Vandermeer developed a safety manual;

failed to conduct adverse effect studies;

failed to repulate, inspect and menitor Vandermeer's facility;

failed to impose any standards to protect the Sloma Drain which 1s located within
50 feet of the digester and Four Mile Creek (which empties into Lake Ontario); and,
approved the project when it is incompatible with local zoning and farming
practices.

The Zirgers state that Ontario knew or ought to have Known it was reasonably

foreseeable that the facility, anaerobic digester and emissions from the digester would

pose health, safety and nuisance risks to the Zirgers, interfere with the use and

enjoyment of their property, diminish their property’s value, cause physical damage to

the plaintiffs’ crops and economic loss.

235,

The Zirgers state that Ontario knew or ought to have known it was reasonably

foreseeable that the Vandermeer project qualified as a renewable energy project and

should have been considered as such pursuant to s. 47.3 of the Environmental

Protection Act.




52
v) Section 7 of The Charter of Rights and Freedoms

236, Anaerobic digesters are incapable of making chemical contaminants in the
materials used to create energy disappear. Digesters are known to emit nitrogen and

sulfur oxides, particulate matter, carbon monoxide and ammonia and may also release

other contaminants,

237.  Air pollutants with a nitrogen base (NOx) released by the digester are similar to

those from an internal combustion engine. And while emissions from vehicles are
strictly regulated, the emissions standards governing digesters are low.

238, Since the burning temperatures of methane are so low, the digester does not destroy
pathogens. The ammonia in the gasses coming from the waste materials will not be
oxidized and will be released from the digester stack directly into the atmosphere.

299 Vandermeer flares excess gas which is not regulated and which creates a significant
tisk of adverse mental and physical health impacts. The plaintiffs live in a constant
state of fear and worry and have lost a great deal of personal autonomy and control over
their health and well-being as a result of the Vandermeer project. The Director’s
decision and the Ministers’ failures compound these impacts.

240, The plaintiffs have been deprived of personal choices that most Canadians take for
granted, such as not living in a constant state of fear for their health and safety and
being able to work and engage In recreation outdoors.

241. The plaintiffs plead that the statutory process that granted Vandermeer approval to
operate a Waste Disposal Site next to the plaintiffs’ property violates their right to
security of the person as guaranteed by cection 7 of the Canadian Charter of Rights
and Freedoms.

242, The plaintiffs plead that Ontario violated section 7 of the Canadian Charter of
Rights and Freedoms by:

a) failing to have a plan to respond to the public, a safety and emergency
management plan, and engineering assessments and environmental reports 10
ensure that the Vandermeer site does not cause harm to human health, the
environment, archacology or natural heritage;

b) failing to conduct adverse impact studies on the Vandermeer project prior to its
approval;

¢) failing to require that public hearings be held to consider the nroject;

d) failing to appropriately monitor emissions from the site;
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e) locating a Waste Disposal Facility next to the plaintiffs’ home thereby
threatening the plaintiffs’ physical and psychological well-being and safety;

f) failing 1o respond to the plaintiffs request for access to information concerning
the project and its effects; and,

g) permitting Vandermeer to make changes 1o its operations on an ad hoc basis,
without further review, study or approvals.

243 The plaintiffs plead that there are adverse health effects caused by having an
anaerobic digester located so close to their home. They further plead that requinng
them to prove these effects now reverses the burden of proof, violating section 7 of the
Charter,

244,  The plaintiffs further state that Ontario”s decision to grant Vandermeer a Certificate
of Approval was made in a manner that was contrary to the principles of fundamental
justice in that Ontario has arbitrarily, without study, legislated a scheme that permits
an anaerobic digester to be operating in a mixed agricultural and residential commurity
without investigating the possibility of adverse health effects.

245.  The plaintiffs further state that Ontario’s decision was contrary to the principles of
fundamental justice in that Ontario:

a) failed to hold public hearings to consider the project;

b) failed to assess the special nature of the Vandermeer site and suwrrounding
agricultural lands;

¢) failed to conduct an environmental review of the project and its likely affect on
tender fruit crops and trees; and,

d) failed to consider the application of the precautionary principle.

V. THE PLAINTIFFS’ INJURIES

246.  Asaresult of the defendants’ various breaches, the plaintiffs have suffered injuries,
which include, but are not limited to:

a4 loss of use and enjoyment of their property;

b. loss of their cash crop production;

¢. loss of their peach trees;

d. loss of their property value;

e. physical pain and discomfort;

f, interrupted sleep; and,

g, such further and other damages as may be advised prior to trial.



247 As a further result of the defendants’ various breaches, the plaintiffs have sutfered
pecuniary damages up to the present and will continue to suffer pecuniary damages in
the future, the full particulars of which are not known at this time but will be provided
at or before the trial of this action.

248.  The plaintiffs state that the defendants’ conduct demonstrates a wanton and careless

disregard of the plaintiff’s legal rights and is conduct that deserves this Court’s sanction

in the form of aggravated, punitive and exemplary damages.

249, The plaintiffs plead and rely upon the provisions of the Negligence Act, R.S.0.
1990, ¢. N-1, as amended.

250, The plaintiffs propose that this action be tried in the City of Toronto, in the Province

of Ontario.

MARSHALL KIREWSKIE
Barristers & Solicitors

201 — 88 Dunn Street
Qakville, Ontario

LeJ 3C7

Paul Marshall
LSUC #: 339837

Cassandra Kirewskie
LSUC #: 36765H

Tel: (905) 842-5070
Fax: (905) 842-4123

Counsel for the Plaintiffs
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Province of Ontario, for Flett, Beccario.
Barristers and Solicitors, and
Conveyancers Inc,

Expires August 21, 2015,



Meridian Credit Union

75 Corporate Park Drive

St, Catharines, Ontarlo, L2S 3Wa
tel: 905-988-1000

contact centre: 1-866-592-2226
meridiancu.ca

STATEMENT OF LOAN AND LINE OF CREDIT BALA

Your money. Your way. Imagine that.
NCE

Flett, Beccario
Barristers and Soiicltors
180 Divislon Sireet

NAME OF DEBTOR

Vandermeer Greenhouses Ltd,

P.Q. Box 340 Guaranteed by John A. VanBarkel & Anna C. VanBearke!
PROPERTY DESCRIPTION:
1stiy. PartLot 2, Plan TP-167, in the Town of NOTL, being the lands
ATTENTION: Ross Macfarlane described in instruement no. 329325.

CiViC ADDRESS:

2003 - 2021 Four Mlie Creek Road,
RR 3, Niagara-on-the-Lake. LOS 10
INTEREST RATE: $@a below

MATURITY DATE:

2ndly: Part of Lot 3, Plan TP-167

designated as parts 1, 3 & 4 on Plan 30R-4733, Town of NOTL.
Subject to an easement in favour of th
on Pian 30R-4733 as in instruement n
3rdly: Part of iot 108, Pian M-1 1, Town of NOTL, deslgnated as Pars 2 &3

on Refarence Plan30R-10152. Plus Part lot 3, Township Pian 187,

deslgnated as Part 2 on Referance Pian 30R-4733, plus Part Lot 4, Township Plan 167,
deslgnated as Part 2 on Reference Pian 30R-4110 in the Town of NOTL,

@ Town of NOTL over Part 4,

0 532877,

Demand Loan #9 & 15 - April 30, 2011,

STATEMENT EFFECTIVE: 28-Jan-14
TERMED DEMAND LOAN #9 28-Jan-14 $960,591.11
(6.42%)
ACCRUED iNTEREST TO DATE 28-Jan-14 $164,594.96
DEMAND LOAN #13 28-Jan-14 $2,112,622.90
(Prime + 2.0%)
ACCRUED INTEREST TO DATE 28-Jan-14 $273,196.14
DEMAND LOAN # 15 28-Jan-14 $662,570.38
(5.1%)
ACCRUED INTEREST TO DATE 28-Jan-14 $90,217.38
LINE OF CREDIT 28-Jan-14 $675,540.29
(Prime + 2.0%)
ACCRUED INTEREST TO DATE 28-Jan-14 $113,660.40
LETTER OF CREDIT 28-Jan-14 $14,060.00
(Prime + 2.0%)
ACCRUED INTEREST TO DATE 28-Jan-14 $0.00
DEMAND LOAN #17 28-Jan-14 $485,000.00
(Prime + 2.0%)
ACCRUED INTEREST TO DATE 28-Jan-14 $48,863.83
COSTS INCURRED BY ZEIFMAN & PARTNERS $1,186,417.00
TOTAL BALANCE OUTSTANDING: 28-Jan-14 3678733430
%

REMARKS:

Meridian Prime is currently at 3.0%.

Error and omissions excepted.

Adjustments wili be necessary if any entrles are reversed or if taxes and/or

other items are paid.
B. HUBER

MERIDIAN CREDIT UNION LIMITED
Senior Commaerciai Credit Speclaiist

Meridian

-
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THE HONOURABLE

JUSTICE

Court File No. CV-14-10443-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

) FRIDAY, THE 21°"

DAY OF FEBRUARY, 2014

MERIDIAN CREDIT UNION LIMITED

Applicant

-and-

VANDERMEER GREENHOUSES LTD.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985 ¢. B-3, as amended, section 101 of the Courts of Justice Act, R.S.0. 1990 c. C.43,
as amended, and Rule 14.05(3)(g) of the Rules of Civil Procedure

ORDER

THIS APPLICATION for an Order pursuant to section 243(1) of the Bankruptcy and

Insolvency Act, R.S.C. 1985, ¢. B-3, as amended (the "BIA") and section 101 of the Courts of

Justice Act, R.S.0. 1990, ¢. C.43, as amended (the "CJA")appointing Zeifman Partners Inc. as

receiver (in such capacities, the "Receiver") without security, of all of the assets, undertakings

and properties of Vandermeer Greenhouses Ltd. (the "Debtor") acquired for, or used in relation

17T1742v3
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to a business carried on by the Debtor, was heard this day at 330 University Avenue, Toronto,

Ontario.

ON READING the affidavit of Bernie Huber sworn January 31, 2014 and the Exhibits
thereto and on hearing the submissions of counsel for [NAMES], no one appearing for [NAME]
although duly served as appears from the affidavit of service of [NAME] sworn [DATE] and on

reading the consent of Zeifman Partners Inc. to act as the Receiver,
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
is hereby abridged and validated so that this motion is properly returnable today and hereby

dispenses with further service thereof.

APPOINTMENT
2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of

the CJA, Zeifman Partners Inc. is hereby appointed Receiver, without security, of all of the
assets, undertakings and properties of the Debtor acquired for, or used in relation to a business

carried on by the Debtor, including all proceeds thereof (the "Property™).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

(b) to receive, preserve, and protect of the Property, or any part or parts
thereof, including, but not limited to, the changing of locks and security

codes, the relocating of Property to safeguard it, the engaging of

17717423
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(c)

(d)

(e)

(2)

(h)

-3-

independent security personnel, the taking of physical inventories and the

placement of such insurance coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Debtor, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtor;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including without limitation those

conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtor or any part

or parts thereof;

to receive and collect all monies and accounts now owed or hereafter
owing to the Debtor and to exercise all remedies of the Debtor in
collecting such monies, including, without limitation, to enforce any

security held by the Debtor;
to settle, extend or compromise any indebtedness owing to the Debtor;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this Order;

to undertake environmental or workers' health and safety assessments of

the Property and operations of the Debtor;

to Initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter

instituted with respect to the Debtor, the Property or the Receiver, and to
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(k)

(M

(m)

(n)

-4

settle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,

(1) without the approval of this Court in respect of any transaction not
exceeding $50,000.00, provided that the aggregate consideration

for all such transactions does not exceed $250,000.00; and

(i1) with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, [or section 31 of the Ontario Mortgages
Act, as the case may be,] shall not be required, and in each case the

Ontario Bulk Sales Act shall not apply.

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;
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(0) to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

(p) to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Receiver, in the name of the
Debtor;

Q) to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtor, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;

(r) to exercise any shareholder, partnership, joint venture or other rights

which the Debtor may have; and

(s) to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtor, (i1) all of its current and former directors,
officers, employees, agents, accountants, legal counsel and sharcholders, and all other persons
acting on its instructions or behalf, and (i) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

F7H742v3
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5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records") in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

L7T1742v3
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NO PROCEEDINGS AGAINST THE RECEIVER

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the
Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

9. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or
affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract" as defined in the BIA, and further provided that
nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business
which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from
compliance with statutory or regulatory provisions relating to health, safety or the environment,
(ii1) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent

the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Court.

CONTINUATION OF SERVICES

11. THIS COURT ORDERS that all Persons having oral or written agreements with the

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including
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without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtor or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver 1o be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

13. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of
the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the
employment of such employees. The Receiver shall not be liable for any employee-related
liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA., other than such amounts as the Receiver may specifically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.
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PIPEDA

14. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and FElectronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information o its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the Debtor, and shall return all
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

15, THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rchabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation™), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.
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LIMITATION ON THE RECEIVER’S LIABILITY

16. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges, and that the
Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge (the
"Receiver's Charge") on the Property, as security for such fees and disbursements, both before
and after the making of this Order in respect of these proceedings, and that the Receiver's Charge
shall form a first charge on the Property in priority to all security interests, trusts, liens, charges
and encumbrances, statutory or otherwise, in favour of any Person, but subject to sections

14.06(7), 81.4(4), and 81.6(2) of the BIA.

18 THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

19. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the normal rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
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FUNDING OF THE RECEIVERSHIP

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$100,000.00 (or such greater amount as this Court may by further Order authorize) at any time,
at such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,
in favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

21. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

22, THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any

amount borrowed by it pursuant to this Order.

23. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

GENERAL

24, THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.
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25, THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Debtor.

26. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

27. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada,

28. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and
including entry and service of this Order, provided for by the terms of the Plaintiff’s security or,
if not so provided by the Plaintiff's security, then on a substantial indemnity basis to be paid by
the Receiver from the Debtor's estate with such priority and at such time as this Court may

determine,

29. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.
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SCHEDULE "A"
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT §

1. THIS IS TO CERTIFY that Zeifman Partners Inc., the receiver (the "Receiver") of the
assets, undertakings and properties Vandermeer Greenhouses Ltd. acquired for, or used in
relation to a business carried on by the Debtor, including all proceeds thereof (collectively, the

“Property™) appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the

"Court") dated the of MONTH, 20YR (the "Order") made in an action having Court file
number -CL- has received as such Receiver from the holder of this certificate (the
"Lender") the principal sum of § , being part of the total principal sum of §__ which the

Receiver is authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the _dayof
cach month] after the date hereof at a notional rate per annum equal to the rate of ______ per cent
above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4, All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the

Court,

7. The Receiver does not undertake, and it is not under any personal liability, to pay any
sum in respect of which it may issue certificates under the terms of the Order.
DATED the _ day of MONTH, 20YR.
ZEIFMAN PARTNERS INC., solely in its
capacity
as Receiver of the Property, and not in its

personal capacity

Per:

| Name:
Title:

ReceivershipOrder
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Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
MERIDIAN CREDIT UNION LIMITED
Applicant

-and-

VANDERMEER GREENHOUSES LTD.

Respondent

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985 c. B-3, as amended, section 101 of the Courts of Justice Act, R.S.0. 1990 c. C.43,
as amended, and Rule 14.05(3)(g) of the Rules of Civil Procedure

CONSENT TO ACT

ZEIFMAN PARTNERS INC. (“Zeifman”) hereby consents to the appointment of
Zeifman as receiver, without security, of all of the assets, undertakings and properties of
VANDERMEER GREENHOUSES LTD. pursuant to the provisions of subsection 243(1)
of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended, and section
101 of the Courts of Justice Act, R.S.). 1990, c. C.43, as amended, and the terms of an
order substantially in the form filed in the above proceeding.

Title: 2 D e T



