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Court File No. CV-14-10443-00CL 

BETWEEN: 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST} 

MERIDIAN CREDIT UNION LIMITED 

and 

VANDERMEER GREENHOUSES LTD. 

Applicant 

Respondent 

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1995 c. 
B-3, as amended, section 101 of the Courts of Justice Act, R.S.O. 1990 c. C.43, as amended, and 
Rule 14.05(3)(g) of the Rules of Civil Procedure 

THIRD REPORT OF ZEIFMAN PARTNERS INC., IN ITS 
CAPACITY AS COURT-APPOINTED RECEIVER 

1. Pursuant to the Order of the Honourable Mr. Justice Spence of the Ontario Superior 

Court of Justice (Commercial List) (the "Court") dated February 21, 2014 (the "Initial Order", 

a copy of which is attached hereto as Exhibit "A"), on the application of Meridian Credit Union 

Limited ("Meridian"), Zeifman Partners Inc. ("Zeifman") was appointed as Receiver (in such 

capacity, the "Receiver") of the Respondent, Vandermeer Greenhouses Ltd. ("Vandermeer"). 

2. Vandermeer is a cut flower chrysanthemum grower located in Niagara-on-the-Lake, 

Ontario. Vandermeer's primary production area is a ground crop with a plant capacity of over 5.9 

million stems. The property is 16.5 acres and includes a 275,000 square foot greenhouse (the 

"Greenhouse") and two residences. Vandermeer also owns and operates an anaerobic digestion 

facility (the "Anaerobic Digester") capable of producing over 8,000 kwh of electricity a day. 
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3. Prior to the Initial Order, Zeifman had been acting as a receiver privately-appointed by 

Meridian. The private appointment commenced on July 19, 2011. 

PURPOSE OF REPORT 

4. The Receiver has filed this Third Report in response to a Motion brought by James Dell, 

Sophie Dell, Ron Quevillon, Charlene Quevillon, George Lepp, Erica Lepp, Richard Zirger, Judy 

Zirger, Dan Lavalle, Dino Lavalle, Mary Lavalle, Joan Bourk and Larry Bourk (collectively, the 

"Zirger Group") for an Order lifting the stay of proceedings under the Initial Order, to allow the 

Zirger Group to proceed with an application against Zeifman Partners Inc. before the Ontario 

Superior Court of Justice in Toronto in Court File No. CV-15-523653 commenced February 24, 

2015 (the "Zirger Application"). 

BACKGROUND 

5. The Zirger Application is the latest in a success10n of proceedings in respect of 

Vandermeer commenced by Richard Zirger and Judy Zirger (together, the "Zirgers"), who 

reside on an adjacent property. 

6. On May 15, 2012, the Zirgers commenced an application (the "NFPPB Application") to 

the Normal Farm Practices Protection Board (the "NFPPB"). The NFPPB Application dealt with 

substantially the same issues that are now complained of by the Zirger Group in the Zirger 

Application, and involved many of the individuals included in the Zirger Group. A copy of the 

NFPPB Application is attached hereto as Exhibit "B". 

7. The Zirgers voluntarily withdrew the NFPPB Application more than two years ago, on 

December 7, 2012. A copy of a letter from the NFPPB dated December 21, 2012 confirming the 

withdrawal is attached hereto as Exhibit "C". 
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8. Pursuant to a Statement of Claim dated December 19, 2013 (the "Zirger Claim"), the 

Zirgers commenced an action against Vandermeer, Meridian and various other parties. The 

Zirger Claim dealt with substantially the same issues that are now complained of by the Zirger 

Group in the Zirger Application. A copy of the Zirger Claim is attached hereto as Exhibit "D". 

9. On October 23, 2014, the Receiver was provided with a copy of a Notice of 

Discontinuance dated October 23, 2014 in respect of the Zirger Claim. A copy of the Notice of 

Discontinuance is attached hereto as Exhibit "E". 

10. On July 22, 2014, Ms. Cassandra Kirewskie of Marshall Kirewskie, legal counsel to the 

Zirger Group (and to the Zirgers in connection with the NFPPB Application and Zirger Claim), 

contacted the Receiver's counsel to advise that an application for leave to commence a 

proceeding before the NFPPB was being brought on behalf of the Zirgers and a number of other 

individuals, and to request advice regarding available hearing dates for same. 

11. The Receiver's counsel provided a list of acceptable dates in August and September for 

the hearing. However, the Zirger Group did not proceed at that time. In fact, on at least six (6) 

different occasions since July 2014, the Zirger Group has requested that the Receiver provide 

available dates for the hearing. On each such occasion the Receiver confirmed its availability for 

the hearing, yet the Zirger Group failed to proceed. A full chronology in this regard (including 

the relevant correspondence) is set out in the Receiver's Second Report dated March 30, 2015 

(the "Second Report", a copy of which is attached hereto (without exhibits) as Exhibit "F"). 

12. Also attached as Exhibit "G" hereto for ease ofreference is a copy of the First Report of 

the Receiver dated November 17, 2014, (without exhibits). 
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THE LIFT STAY MOTION 

13. In January of 2015, the Zirger Group delivered to the Receiver a set of draft affidavits, 

without exhibits, prepared in support of the Zirger Application, and again requested that the 

Receiver consent to the matter proceeding. The Receiver declined to provide its consent. 

14. By letter delivered March 6, 2015, the Zirger Group confirmed that its motion to lift the 

stay would proceed on Thursday April 2, 2015. As of Thursday March 26, 2015, the Zirger 

Group had not served its motion materials (or otherwise contacted the Receiver since March 6, 

2015). Accordingly, the Receiver sent a letter to the Zirger Group's counsel, advising that the 

Zirger Group was in breach of the Ontario Rules of Civil Procedure regarding service deadlines, 

and requesting confirmation that the motion would not be proceeding on Thursday April 2, 2015. 

15. At approximately 3:45 pm on Friday March 27, 2015, the Receiver's counsel received a 

full banker's box containing the Zirger Group's materials, including a nine volume application 

record (the "Application Record") filed in connection with the Application, as well as a 

Supplementary Affidavit, Factum and Book of Authorities. 

16. The Notice of Application included in the Application Record (the "Notice of 

Application", a copy of which is attached hereto as Exhibit "H")) was issued by the Ontario 

Superior Court of Justice on February 24, 2015 and is returnable April 2, 2015. The Notice of 

Application indicates that the Zirger Group is seeking a broad range of orders that go far beyond 

a request for leave to proceed, and includes grounds of relief under the Farming and Food 

Production Protection Act (Ontario), the Environmental Protection Act (Ontario), the Planning 

Act (Ontario), the Greenbelt Act (Ontario), the Nutrient Management Act (Ontario) and the 

Green Energy Act (Ontario). 
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17. The Receiver did not consent to the issuance of the Notice of Application or the 

commencement of the Application, and is not aware of any Order issued by this Honourable 

Court granting the Zirger Group the authority to proceed in this manner. Until the late afternoon 

of March 27, 2015, the Receiver was not aware that the Application had been commenced. The 

Receiver had consented only to a dates for the hearing of a motion for an order lifting the stay, 

and had been awaiting a properly constituted motion, and service of proper motion materials. 

URGENT ATTENDANCE 

18. The Receiver anticipated being served with a motion record in respect of (and confined 

to) a properly-constituted motion to lift the stay of proceedings so that the Zirger Group could 

proceed with the Zirger Application. 

19. However, no such Motion Record was received. Instead, an Application Record was 

delivered to the offices of the Receiver's counsel late in the afternoon on Friday March 27, 2015 

and was, on its face, returnable Thursday April 2, 2015. 

20. The Receiver's counsel immediately wrote to the Zirger Group regarding the 

inappropriateness of the Zirger Party's conduct in breaching the stay of proceedings, its late 

delivery of its voluminous materials and its failure to bring the matter before the Commercial 

List. The Receiver advised that it was arranging an urgent attendance before the Commercial List 

at a 9:30 chambers attendance on Tuesday March 31, 2015. 

21. In the interim, out of an abundance of caution the Receiver had to commence its review 

of a significant amount of material in a very brief period of time, expending further estate 

resources. However, due to the late service and large volume of materials, the Receiver's counsel 

had no ability to properly review and consider the Application Record and other materials, 
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conduct any cross-examinations of the Zirger Group's affiants, or prepare and file any 

meaningful written responding materials prior to the April 2, 2015 hearing date. 

22. On March 31, 2015, counsel to the Receiver, Meridian and the Zirger Group attended in 

chambers before the Honourable Mr. Justice McEwen, who declined to make an Order and 

instead referred the matter to the Judge hearing the Zirger Group's motion. 

23. Following the attendance before the Honourable Mr. Justice McEwen, by letter dated 

April 1, 2015, the Receiver's counsel requested that the Zirger Group consent to an adjournment 

of its Motion returnable April 2, 2015. A copy of the letter dated April 1, 2015 is attached hereto 

as Exhibit "I". 

24. The Zirger Party did not consent to the requested adjournment. Accordingly, on April 2, 

2015, the parties attended before the Honourable Mr. Justice Morawetz, who adjourned the 

Motion and directed the Zirger Group to bring a Motion to lift the stay in the Commercial List. A 

copy of the Endorsement of the Honourable Mr. Justice Morawetz dated April 2, 2015 is 

attached hereto as Exhibit "J". 

NO MERIT TO ZIRGER APPLICATION 

25. As described above, the Notice of Application indicates that the Zirger Group is seeking 

a broad range of relief under a number of environment and farming-related statutes. Based on the 

Receiver's review of the Zirger Application Record and included Affidavits, the Receiver is of 

the view that there is no merit to the Zirger Group's claims, and that the Zirger Application is 

frivolous and vexatious. 
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26. Firstly, the Affidavits filed in support of the Zirger Application are rife with hearsay, 

expert-type scientific testimony from unqualified individuals, bald allegations without 

substantiation, baseless speculation, mischaracterizations and other serious deficiencies. In 

addition, a number of the complaints made by the Moving Parties relate to incidents that pre-date 

the Receiver's involvement in Vandermeer and which are likely barred by the Limitations Act 

(Ontario). For example: 

(a) At paragraphs 24 and 25 to the Affidavit of Judi Zirger sworn January 7, 2015 

(the "Judi Zirger Affidavit"), the affiant makes allegations and complaints 

regarding incidents in 2011, which would be barred under the Limitations Act 

(Ontario). The affiant had every opportunity to proceed before the NFPPB in 

respect of her complaints and in fact, was specifically advised to do so at the time, 

yet she did not proceed; 

(b) At paragraph 96 to the Affidavit of Richard Zirger sworn January 7, 2015 (the 

"Richard Zirger Affidavit"), the affiant states his belief that Vandermeer is 

" ... still inputting chicken waste and that it may also have returned to using DAF 

as a feedstock." This allegation is unequivocally false; 

( c) At paragraph 96 to the Richard Zirger Affidavit, the affiant baldly speculates that 

"non-agricultural source materials" are being used in the digester, and then 

purports to give scientific evidence (based on unspecified "readings on the 

internet") regarding the impact of using non-agricultural source materials. In fact, 

almost two-thirds of the materials used in the digester are agricultural source 

materials, and in any event all inputs are organic in nature and the digester is 
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operated within the parameters authorized pursuant to the Certificate of Approval 

issued by the MOE. The non-agricultural source materials used in the digester are 

comprised of non-purchased grocery store fruits and vegetables, and baked goods; 

( d) At paragraph 187 to the Richard Zirger Affidavit, the affiant states that 

Vandermeer operates " ... around the clock, 24/7/365." This is simply incorrect; 

(e) At paragraph 227 to the Richard Zirger Affidavit, the affiant baldly speculates 

that Vandermeer's water catch basin is directed connected to the municipal 

"Sloma Drain". In fact, Vandermeer's water system for the digester is a closed 

loop system that is not connected in any way to the Sloma Drain. The Zirger 

Group is aware that the municipality has investigated this allegation and 

determined it has no merit whatsoever; 

(f) At paragraph 15 to the Supplemental Affidavit of Richard Zirger sworn April 14, 

2015, the affiant purports to give scientific evidence regarding an insect referred 

to as "spotted wing drosophila". There is no evidence that this type of insect is 

present at Vandermeer. The affiant has no relevant expert credentials; and 

(g) At paragraph 3 to the Judi Zirger Affidavit, the affiant claims that she believes 

that Vandermeer is the cause of certain disturbances including odours. The affiant 

neglects to mention that her residence is in the midst of active farms including a 

chicken farm less than a kilometre away. 

27. Secondly, the complaints that form the basis of the Zirger Application are not new, and 

over the past few years have been repeatedly communicated by members of the Zirger Group to 



- 9 -

the Ontario Ministry of the Environment and Climate Change (the "MOE"), which administers 

several pieces of legislation relied upon by the Zirger Group and has primary responsibility for 

environment-related matters in Ontario. 

28. Despite more than 40 complaints made to the MOE by members of the Zirger Group 

regarding the issues that form the basis of the Zirger Application, the MOE has declined to 

prosecute or issue any orders in response, and the Receiver is not aware of any MOE 

investigation regarding such complaints. 

29. Thirdly, the Zirger Group makes serious unsubstantiated and inflammatory allegations 

against the integrity and independence of the NFPPB, apparently based upon the fact that the 

NFPPB was not prepared to concede to the Zirger Group's demand that Vandermeer cease 

operations. In short, it appears that the Zirger Group is now asking the Court to usurp the roles 

of the MOE and NFPPB because the Zirger Group does not like their responses to the the Zirger 

Group's complaints. 

30. Fourth, the Zirger Group takes the position that Vandermeer is not operating as a farm, 

but bases its position on speculation and incorrect facts. For example, at paragraph 106 to the 

Affidavit of Judi Zirger sworn January 7, 2015, the affiant claims that she believes that 

V andermeer's income is " ... solely or predominantly from the sale of energy ... ". In fact, the 

majority of Vandermeer's income greenhouse operations and the sale of chrysanthemums. The 

digester is an integral part of the greenhouse operations, insofar as it contributes to the economic 

viability of the greenhouse operations by reducing heating costs and subsidizing operations. 

31. Fifth, the Zirger Group claims that the Receiver has deliberately ignored the concerns of 

its members. This is simply incorrect. For example, the Receiver has undertaken the following: 
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(a) Enhanced security and oversight at the facility, including inspecting the perimeter 

of the property four times per day for damage, suspicious activity, odours, noises 

or other causes for concern; 

(b) Implemented improvements to the digester, the effect of which was to reduce the 

opportunity for odour emissions and noise; 

(c) Paved driveway to enhance access for trucks and avoid disturbances to 

neighbours; 

( d) Insulated generator to alleviate noise concerns from neighbours; 

( e) Repaired generator exhaust muffler; 

(f) Installed biofilter to reduce odour emissions from digestate processing; 

(g) Ceased storing DAF; and 

(h) Minimized pet food storage, and began storing same in the warehouse. 

32. However, these steps have not been satisfactory to the Zirger Group. The Zirger Group 

initially withdrew from participating in the Working Group because, as noted in a letter from the 

Zirger Group's counsel to the NFPPB dated May 15, 2012 (a copy of which is attached hereto as 

Exhibit "K"), the Working Group lacked " ... the power to order that the digester cease 

operating." The complete termination of the digester operations remains the Zirger Group's 

ultimate objective. 
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NO URGENCY 

33. Finally, the Zirger Group's claim that there is any urgency to their complaints is belied by 

the inexplicable delays and previously-abandoned proceedings that its members have 

commenced over the past 3 years or more. 

34. If the Zirger Application is permitted to proceed, it would have a significantly adverse 

impact on the administration of the receivership, insofar as it will result in substantial delay, 

distraction and additional cost. 

COSTS THROWN AWAY 

35. Since July 2014, the Receiver's counsel has attempted to accommodate the Zirger Group's 

expressed desire to proceed with a motion for leave. Upon receipt of each request by the Zirger 

Group for dates available for the Zirger Group's motion, the Receiver's counsel responded 

promptly and provided a number of options. Once confirmed, the Receiver and its counsel 

reserved the date in their respective calendars. In some instances the Zirger Group did not even 

notify the Receiver that it would not be proceeding; it simply didn't serve materials and took no 

further steps. In other instances, the Zirger Group notified the Receiver shortly before the hearing 

date that it would not be proceeding as previously scheduled, and requested that the Receive 

provide new dates. Accordingly, all related costs were wasted. 

36. As determined by the Honourable Mr. Justice Morawetz at the April 2, 2015 attendance, 

the proper venue for a motion to lift the stay of proceedings was before the Commercial List, 

within the receivership proceeding, on proper notice to all parties on the service list. The Zirger 

Group initially proceeded in the wrong court and refused to serve its materials on any party other 

than the Receiver, despite the repeated requests in this regard from Meridian's counsel. 
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37. As a direct result of the Zirger Group's pattern of repeatedly requesting dates and then 

failing to proceed, and other conduct in this proceeding, the Zirger Group has continuously and 

cavalierly wasted estate resources. In particular, the circumstances surrounding commencement 

of the Application and delivery of the Application Record, in flagrant breach of the Initial Order, 

are such that the Receiver is of the view that it would be fair and appropriate for this Honourable 

Court to hold the Zirger Group responsible for the resulting costs incurred by the Receiver. 

CONCLUSION 

38. The Receiver has attempted to work with members of the community and other 

stakeholders to address concerns regarding Vandermeer's operations. The Receiver has operated 

Vandermeer within the parameters of the Certificate of Approval and, as described above, has 

taken steps to continuously improve the operations and facility. 

3 9. However, such actions have done little, if anything, to appease the members of the Zirger 

Group, and it has become abundantly clear to the Receiver that the Zirger Group will only be 

satisfied if the digester ceases operating. The termination of the digester operations would have a 

very detrimental effect on the economic viability of the business. 

40. For all of the above reasons, the Receiver respectfully requests that this Honourable 

Court issue an Order dismissing the Zirger Group's Motion for an Order lifting the stay of 

proceedings. 

April 17, 2015 

ZEIFMAN PARTNERS INC., in its capacity 
as the Court-appointed receiver of Vandermeer 
Greenhouses Ltd. and not in its personal or 
corporate capacity 
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Nonna.} Farm Practices P1:otectio11 Board 
Ministry of Agriculture, Food and Rural Affairs 
1 Stone Road West 
Guelph, Ontario 
NlG 4Y2 

Dear Board Members: 

RE: Vandermeer Nurseries~ Anatl"obic Digester 
2021 Four Mile Creek Road Niagara on the Lake LOS lJO 
Certificate of A1mrov11l #9512A7QNNZJ (October 302 20091 

Nick Kin-ewskie 
OFFICE MANAGER 
li·m~il: raklew@1bfJlucLta 

We represent Judy and Richard Zirger. The Zirgers live at 59 Hunter Road, Rll #3, Niagara on 
the Lake, next to Vandermeer Nurseries. Together with other residentst the Zirgers have been 
experiencing unusual vibrations, noises, odours and other disturbances. 

The Zirgers believe that the source of all these and other disturbances is Vandermeer Nurseries' 
anaerobic digester. For some time, they and. other resldents have been working ·with Vandermeer 
Nurseries and officials from the Province of Ontario (both the Ministries of Environment and 
Agriculture). the To\Vl1 of Niagara on the Lake and the Region of Niagara to eli.minate these 
disturbances. 

The Town of Niagara on the Lake has established a working group to deal with complaints 
·emanating from the anaerobic digester. The Vandermeer Working Group is comprised of the 
following members: 

OlO/lOO'd 

Don Hilborn~ OMAFRA 
Randy van Berkel, Vandermeer Greenhouse 
Hugh Fraser, OMAFRA 
Paul Cline, MOE 
George Lepp. Farm Representative 
Lola Emberson, Town of NOTL 
RkJtard Zirger, neighbour 

~Street, Suite .!ITT, Onkvl111!~·15N L~-3C7 
Tel: (905) 842.-5070 Fax: (905) 842-4123 E-mail: mldaw@bcllnet.ca 

EZLv ZlrS SOG(XV:I) 



Charlene Quevillon, neighbo\11' 
Dan La Valle, neighbour 
Ron Planche, EA to Kim Craitor, MPP 
Stephen Bedford, Town ofNOTL 
Sandra Ph.ilip, Region of Niagara, Public Health 

2 

From time to time other individuals representing other stakeholders join the Group. The 
Working Group meets regularly to doctunent and address odour and noise complaints. 

While some steps have been taken to reduce odours and noise from the site, the Zirgers continue 
to experience disturbances that cannot be resolved through the process in place. In the Zirgers~ 
view, these disturbaqces are not only interfering with the enjoyment and use of their property, 
but also pose health and safety risks. 

The Working Group's mandate is to amelioi·ate the sounds m1d odours coming from the digester. 
It cannot decide whether operating a waste disposal site is a normal fann practice. Nor can it 
determine whether the convel'sion of off~site generated organic waste at the Vandermeer site to 
commercial energy is a normal farm practice. More importantly, the Group lacks the power to 
order that the digester cease operating. 

Neighbours have been encouraged to bring an application for a Hearing before this Board at 
Working Group meetings. Accordinglyi please find enclosed both a Hearing Application on the 
prescribed form and a Notice of Application for a Hearing before the Board following the 
Ontario Rules of Civil Procedure. 

Given that there have been very significant efforts made by both parties and also by third parties 
to address and resolve the Zirgers' complaints and that those efforts have been tmsuccessful~ the 
Applicants respectfully ask the Board to use its discretion to waive its pre~heariug mediation 
requirement. For the reasons set out herein and in our Notice of Application, we respectfully ask 
that the Board accept our application for a Hearing. Kindly confirm your acceptance of our 
applict1tion and ad.vise as to when this matter will be heard. 

Thank.you. 

Encls. 

OLO/ZOO"d 



Meeting Notes 

Working Committee - Vandermeer Anaerobic Digesters 

Date: September 8, 2011, 1 :30 to 3:30 PM 
Location: Town of NOTL- Comm. Rm 3 

Attendance 
Don Hilborn OMAFRA, 
Randy VanBerkel Vandermeer Greenhouse 
HuQh Fraser OMAFRA 
Paul Cline MOE 
Dan LaValle Farm Representative 
Lola Emberson Town of NOTL 
Richard and Judi Zirger Neighbour Representative 

Charlene and Ron Neighbour Representative 
Quevillon 
Will Walker Town of NOTL 
Peter Jekel Region Public Health 
Kim Groombridge MOE 

Discussion 
Minutes from last meeting 

• No comments or changes; received as written 

Update on Carbon/Nitrogen Ratio and Ammonia Levels 
• It was an extremely hot, humid, dry summer 
• Lab test results showed a significant decrease in nitrogen levels in solid 

digestate over the last year (see attached chart) 
• Hugh stated there has been continual reduction in nitrogen levels and 

Randy stated last C:N = 36:1 (Previous readings January 2010 C:N = 
16:1, September 2010 C:N = 19:1, December 2010 C:N = 32:1) 

• In spring, Randy introduced high carbon coffee husks feed stock which 
have helped increase the C:N ratio of the solid digestate 

• Mrs Zirger stated that the odours had improved from a year ago; however, 
there still are odours present 

Actions 
./ OMAFRA to continue to work with Randy to search for input materials to 

increase C:N ratio of solid digestate and reduce ammonia levels 
./ Continuing to reduce the protein level in the input material 
./ OMAFRA will continue to lab test the solid digestate 

Update on Enclosure and Biofilter 
• Randy reconstructed the enclosure over the separator pad, after it was 

damaged due to a wind storm in the spring. The biofilter is to be installed 
next week, weather dependant. 



• The Biofilter was based on a design at the nearby Port Weller Wastewater 
Treatment plant, also used for odour control. Assistance in the design is 
bing provided by Sheridan College (Mississauga, ON) 

• Hugh and Don explained how the biofilter will work and feel that once 
installed will further reduce odours; Dan asked if testing has been done on 
humidity off of the biofilter and impact on microclimate. 

• Hugh explained that the biofilter is kept damp because the system is a 
biological one and the 'bugs' that work in the pile need a slightly moist (not 
wet) substrate and that in his opinion it would not change the microclimate 
in the peach orchards. 

Actions 
./ Don will search for negative impacts or humidity issues with regard to the 

biofilter prior to its installation 
./ OMAFRA will follow up after installation and test to see if biofilter is 

constructed properly and effectively removing odour. 

Update on Off-loading 
• Charlene stated there is banging every morning at 7:30 am; Randy 

explained that is when the digester is fed 
• Randy stated deliveries are currently scheduled and occurring between 

7am-3pm 
• Problem trying to schedule grape pumice deliveries as the material must 

be picked up when called during grape harvest (October-November) 
• From September until end of harvest last year had 148 loads, 

approximately 25% were late night), 
• Randy spoke with Vincor to try to change pick up times but they won't 

change their timing and they have no storage capacity. 
Actions 

./ During the grape harvest, Randy will try not to dump last load in the 
evening, leaving the off-loading (dumping) until the next morning 

./ Need to discuss further management of loading and off-loading 

Update on NoiseNibration 
• Noise assessment has been rescheduled until October to coincide with 

biogas generator maintenance. 
Actions 

./ Randy and Paul to notify Charlene of actual date for generator shut off to 
ensure Charlene will be available 

Update On Air Monitoring 
• Paul updated the Committee supplying a copy of the final version of the 

Air Monitoring report completed on April 21, 20101 
• Paul explained that the TAGA unit was out in August 2011 collecting data 

and completing more extensive testing including VOC's . 
• There were three concurrent ministry tests; the first dealing with health 

concerns, second dealing with potential ethylene impacts on the peach 
orchards, and the third dealing with peach toxicology and trying to 
establish any links to the Vandermeer's operation. 



• Results of the testing will hopefully be available this fall. 
Actions 

./ Once the test results are received by the MOE, Paul will notify Lola to schedule 
the next meeting 

Other Discussion 
• Charlene mentioned that she has experienced sinus pain since August 

24th and asked Randy what has changed. Randy stated that nothing has 
changed operationally since last spring. 

• Charlene stated neighbours have raised concerns about increased truck 
traffic noise on Four Mile Creek late at night. 

• There were questions with respect to vermin coming from the site. Randy 
stated that he has killed (poisoned) some rats on-site but not an extreme 
number. Dan stated that he has strict regulations on dealing with vermin 
and that Randy should be operating under the same regulations. Hugh 
mentioned that they may be different because of the food growing 
operation 

• Mr. Zirger stated he is frustrated as he thinks nothing is being done and is 
representing neighbours and doesn't know what to tell them. 

• Biodigester Practices 
There was discussion on whether there should be changes to Provincial 
standards and the guidelines with respect to location, impacts, minimum 
distances and minimum acreages. 

• Hugh provided overview of Normal Farm Practice Board. Committee 
members were again advised that at any time they could choose to file an 
application with the Normal Farm Practice Board. However, it was noted 
that it is more conducive to continue with open dialogue between 
everyone as positive changes have been made on site as a result of the 
Working Committee. 

Positive Changes of Working Committee 
• Reduction of odour levels 
• OAF eliminated on-site 
• C:N levels have improved, reduction in ammonia levels 
• Air monitoring has been completed twice 
• Vibration monitoring has been completed 
• Environmental data collection (health, crops, toxicology) 

• Randy informed the Committee members that Vandemeer is in 
receivership; that it is business as usual for the time being; 

It was agreed that the next meeting will take place once the results from the air 
testing have been received. 
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THE HONOURABLE MR. 

JUSTICE SPENCE 

Court File No. CV-14-10443-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

) 

) 

) 

FRIDAY, THE 2l~T 

DAY OF FEBRUARY, 2014 

MERIDIAN CREDIT UNION LIMITED 

Applicant 

-and-

VANDERMEER GREENHOUSES LTD. 

Respondent 

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985 c. B-3, as amended, section 101 of the Coutts of Justice Act, R.S.0. 1990 c. C.43, 
as amended, and Rule 14.05(3)(9) of the Rules of Civil Procedure 

ORDER 

THIS APPLICATION for an Order pursuant to section 243( I) of the Bankruptcy and 

Insolvency Act. R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 of the Courls of 

.Juseice Act, R.S.O. 1990, c, C.43, as amended (the "CJ/\") appointing Zeifman Partners Inc. as 

rt:ccivcr (in such capacities, the "Receiver") without security, of all of the assets, undertakings 

and properties of Vandermeer Greenhouses Ltd. (the "Debtor") acquired for, or used in relation 

to a business carried on by the D<:btor, was heard this day at 330 University Avenue, Toronto, 

Ontario. 

J 7? / 7:fJyJ 
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ON READING the affidavits of Bernie Huber sworn January 3], 2014 and February 19, 

· "'.j tlt41" (!!er;""" o-.. ~ )"<"Via" J,r 
2014 and the Exhibits thereto and on hearing the submissi ns o couq!}CI for the Applicant ~nd . fr 
the Lawyers for Richard Zirger and Judi Zirger, no one pearing for [NAM:g} although duly 

served as appears from the affidavit of service of Jaime Henderson sworn February 11, 2014 and 

February 20, 2014 and on reading the consent of Zeifman Partners Inc. to act as the Receiver, 

SERVICE 

I. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof. 

APPOINTMENT 

2. TIIIS COURT ORDERS that pursuant to section 243(1) of the BIA and section I 01 of 

the CJA, Zdfman Partners Inc. is hereby appointed Receiver, without security, of all of the 

assels. undertakings and properties of the Debtor acquired for, or used in relation to a business 

carried on by the Debtor, including all proceeds thereof (the "Property"). 

RECEIVER'S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered an.d authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable: 

17717·Uv3 

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Propc1ty; 

(b) to receive, preserve, and protect of the Property, or any part or parts 

thereof, including, but not limited to, the changing of locks and security 

codes, the relocating of Property lo safeguard it, the engaging of 

independent security personnel, the taking of physical inventories and the 

placement of such insurance coverage as may be necessary or desirable; 
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(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, ·or 

cease to perform any contracts of the Debtor; 

( d) lo engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any part 

or parts thereof; 

(t) to receive and collect all monies and accounts now owed or herealtc::r 

owing to the Debtor and to exercise all remedies of the Debtor in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 

(h) to execute, assign, issue and endorse documents of wh1:1tevcr nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(i) lo undertake environmental or workers' heulth and safety assessments of 

the Property and operations of the Debtor; 

(j) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise uny such proceedings. The authority hereby 
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conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronotmced in any such proceeding; 

(k) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(I) to sell, convey, transfer, lease or assign the Property or any part or pmts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $50,000.00, provided that the aggregate consideration 

for al I such transactions does not exceed $ J 00 ,000.00; and 

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, [or section 31 of the Ontario !vfortgages 

Act, as the case may be,] shall not be required, and in each case the 

Ontario Bulk Sales Act shall not apply. 

(m) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property; 

(n) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share i nhlrtnation, subject to sui:h 

ti:m1s as to confidentiality as the Receiver deems advisable; 

(o) to registe;:r a copy of this Order and any other Orders in respec,;t of the 

Prope1ty against title to any of the Property; 
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(p) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor; 

(q) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtor, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtor; 

(r) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have; and 

(s) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion or all other Persons (as defined below). 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDI<: ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on lts instructions or bebalt~ and (iii) all other individuals, firms, corporations, 

governmen1al bodies or agencies, or other entities having notice of this Order (all of tbe 

foregoing, colkctively, being ''Persons" and each being a "Person'') shall forthwith advise the 

Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Rccei ver upon the Receiver's request. 

5. Tl-llS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any othl.)r papers, records and information of any kind related to the business or 
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affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such infonnation (the foregoing, collectively, the "Records") in 

thut Person's possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating t_hereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitorwclient communication or due to statutory provisions 

prohibiting such disclosure. 

6. TI llS COURT ORDERS that if any Records arc stored or otherwise contained on a 

computer or other electronic system of information storage, whethe::r by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Rccdver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

uny Records without the prior written consent of the Receiver. Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access lo the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any compute::r or olher system and 

providing the Receiver with any and all access codes, account names and account numbers thtit 

rnuy be required to gain access to the information. 

/ 77: 7.l~v.l 
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NO PROCEEDINGS AGAINST THE RECEIVER 

7. THrS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court. 

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

9. THlS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension docs not apply in 

respect of any "eligible. financial contract" as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business 

which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prev<.!nt 

the registration of a claim for lien. 

NO INTERFERENCE WITH THE HECEIVER 

I 0. TJIIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfore 

with, repudiate, tl!rminatc or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtor, without written consent of the Receiver or 

leave of this Coi1rt. 

CONTINCATION OF SERVICES 

I l. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 
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without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or o!hcr services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court. 

RECEIVER TO HOLD FUNDS 

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forrns of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the da1e of this 

Order or hereatle1· coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit 

of such Post Rccc.ivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the tenns of this Order or any 

t\.trther Order of this Court. 

EMPLOYEES 

IJ. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of 

the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the 

employment of such employees. The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection l'rogr11m Act. 

I "1717·12v.1 
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PIPE DA 

14. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

ln,(ormation Protection and Electronic Documents Act, the Receiver shall disclose personal 

infomiation of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such infonnation to its evaluation of the Sale, and if it does not 

eomplete a Sale, shall return all such info1mation to the Receiver, or in the alternative destroy all 

such information. The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, zmd related to the Property purchased, in a manner which is in all 

mawrial respects identical to the prior use of such information by the Debtor, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed. 

LrMITATION ON ENVIRONMENTAL LIABILITIES 

l 5. TIHS COURT ORDERS that nothing herein contained shall require the Recciwr to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contamirn11cd, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary lo nny federal, provincial or other law rcspectir1g Lhc 

prorection, conservation, enhancement, remediation or rehabilitation of the environment or 

rchlling to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Pro1ec1ton 111.'1, the Ontario Environmental Protection Acr, the Onlario 

Water Resources Act, or the Ontario Occupational Heallh and Safety Acr and ri:gulatlons 

thereunder (the "Environmental Legislati~rn"), provided however that nothing herein shall 

exempt the Rccci ver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in 

pursuarn;e of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the [lropcrty within the meaning of any Environmental Legislation, unless it is actually in 

possession. 
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LIMITATION ON THK RECEIVEn'S LIABILITY 

16. THIS COURT ORDERS that the Receiver shall incur· no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 8 J .6(3) of the B [A or under the Wage Earner Protection Program Act. Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation. 

RECEIVER'S ACCOUNTS 

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges, and that the 

Receiver and counsel lo the Receiver shall be entitled to and are hereby granted a charge (the 

"Receiver's Charge") on the Property, as security for such foes and disbursements, both before 

and after the making of this Order in respect of these proceedings, and that the Receiver's Charge 

shall form a lirst charge on the Property in priority to all security interests, trusts, liens, charges 

und encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 

14.06(7), 81.4( 4), and 81.6(2) of the BIA. 
·, 

l 8. Tl-IlS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred lo a judge of the Commercial List of the Ontario Superior Court of Justice. 

l 9. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty Crom lime to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the normal rntes and 

charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

IT!/ f.t2v.\ 
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FUNDING OF THE RECEIVERSHIP 

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$250,000.00 (or such greater amount as this Court may by further Order authorize) at any time, 

nt SL1ch rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures. The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, 

in fovour of any Person, but subordinate in priority to the Receiver's Charge and the charges as 

set out in sections 14.06(7), 81.4(4), and 81.6(2) ofrhe BfA. 

21. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security grnnted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

22. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "A" hereto (the "Receiver's Certificates") tor any 

amount borrowed by it pursuant to this Order. 

23. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any forther order of this Court and any and all Receiver's Certificates 

evidencing the same or any part thereof shall rank on a pc1ri passu basis, unless otherwise agreed 

lo by the holders of any prior issued Receiver's Certificates. 

GENERAL 

24. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

I 77 /7-11\J 
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25. Tfl!S COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtor. 

26. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

ellect lo this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order. All courts, tribunals, regulatory and administrative bodies are hereby respcr.:tfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Cmn1, as may be necessary or desirable lo give effect to tbis Order or to assist the Receiver and 

its agents in carrying out the terms of this Order. 

27. TH.fS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition ol' this Order and for assistance in carrying out the terms of this Order, and 

that the Rec.civcr is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

28. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to un<l 

including entry and service of this Order, provided for by the terms of the Plaintiffs security or, 

if not so provided by the Plaintiff's security, then on a substantial indemnity basis to be pate! by 

the Receiv0r from the Debtor's estate with such priority and at such time as this Court may 

determine. 

29. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

fC.NTERED l\T I iNSCRIT A TORONTO 
· .>~ I 8001\ NO: ,. ' 
" ... O::ir-.is LE REGISTRE NO.: 

FIB 'l 1 201~ 

\'l.R/ 

I 771742YJ 



CERTIFICATE NO. __ 

AMOUNT$ __ 

SCHEDULE "A 11 

RECEIVER CERTIFICATE 

I. THIS JS TO CERTIFY that Zeifman Partners Inc., the receiver (the "Receiver") of the 

assets, undertakings and properties Vandermeer Greenhouses Ltd. acquired for, or used in 

relation to a business carried on by the Debtor, including all proceeds thereof (collectively, the 

"Property") appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the 

"Court") dated the __ of MONTH, 20YR (the "Order") made in an action having Court file 

number ___ -CL-__ , has received as such Receiver from the holder of this certificate (the 

"Lender") the principal sum of$ __ , being part of the total principal sum of$ __ which the 

Receiver is authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the __ day of 

each month.I after the date hereof at a notional rate per annum equal to the rate of __ per cent 

above the prime commercial lending rate of Bank of __ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or lo any further order of rhe Court, a charge upon the whole of the Property, in priority to 

the secllrity interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bunkrupfcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. lJntil all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to runk in priority to this certificate shall be issued by the Receiver 

lo any person other than the holder of this certificate without the prior written consent of the 

holdcl' of this certificate. 



. ' 

. 2. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the __ day of MONTH, 20YR. 

ZEIFMAN PARTNERS INC., solely in its 
capacity 
as Receiver of the Property, and not in its 
personal capacity 

Per: 

Name: 

Title: 
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NORMAL FARlVI PRACTICES PROTECTION BOAIID 

IN THE MATTER OF a hearing under the J•anning and Food Production and Protection Act, 
1998, S,O, 1998, Ch. l; 

AND IN MATTER OF an application for a determination as to whether operating a waste 
disposal site and converting o:ff~site generated organic waste to commercial energy at 
Vandermeer Nurseries in the Tovvn of Niagara on the Lake is a nonna1 farm practice; 

BETWEEEN: 

RICH.ARD ZIRGER AND JUDY ZIRGER 

Applicants 

VA.NDERM.EER GREENHOUSES LTD. 

Respondent 

NOTICE APPLICATION 

TO THE RESPONDENl' 

A LEGAL PROCEEDING BEEN COlVl!VIENCED by the applicants. The claim made by 
the applicants appears on the foHOVJing poges. 

THIS APPlJCATION will come on for u hearing before the Normal Frum Practices Protection 
Board (the ((Board~') at a date and time to be determined by the Board. 

IF YOU 'WISH TO OPPOSE, TIDS APPLICATION, you or un Ontrufo lavvyer acting for you 
should forthwith prepare a notice of appearance 111 a form similar to Form 3 S.A prescribed by the 
Ontario Rules of Civil Procedure~ serve it on the applicants' lav·lyer or, where the applicant does not 

OLO/f:OO'd 



have a lawyer, serve It on the applicant, and file it, with proof of service~ wlth the Board and you ot 
your lawyer must apperu· at the hearing. 

IF YOU "WISH TO PRESENT AFFIDAVIT OR OTHER DOCUI\'IENTARY E'11DENCE 
TO THE BOARD OR TO EXAMlNE OR CROSS-EXA1\1INE WITNESSES ON THE 
APPl.ICAl'ION, yon or your fa:wyer must, in addition to serving your notice of appearance, serve 
a copy of the evidence on the applicants' lavvyer or, where the applicant does not have a hrwyer, 
serve it on the applicru14 and file it with proof of setvice, v,it:h the Board, as soon as possible; but 
not later than 2 days before the heating. 

IF YOU FAIL TO APPEAR AT THE HEARING1 A DECISION MAY BE GIVEN IN' 
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU, 

l:f you wish to oppose this application but are urJ.B.ble to pay legal fees, legal aid may be available to 
you by contacting a local Legal Aid office. 
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APPLICATION 

1. The Applicants make an application fo:r: 
a) an Order _pursuant to Rule 5 of the Normal Fann Practices and P:mtectfon 

Board Rules of Procediire (the "Rules") dispensing with the Farm Practices 
Conflict Resolution Process; 

b) a determination pursuant to s. 5 of the Farming and Food Producrion and 
Protection Act, S.O. 1998, ChJ, as to ·whether the disturbances coming from 
Vandermeer Nurseries at 2021 Four Mile Creek Road, Niagara on the Lake 
("Vandermeer Nurseries"), result from a normal farm practice; 

c) an Order that Vandermeer Nurseries ceuse opera.ting i.tB anaerobic digester; 
d) an Order for costs, .including HST; ru1d.1 

e) such otlmr and further relief as this Board deems just. 
2. The grounds for th:ls application are that: 

a) the Applicants are directly affected by the clist1 . .tt·bances coming from 
Vru.1denneer Nurseries; 

b) the parties have made numerous and on*going attempts to resolve their 
conflict but been unsuccessful; 

c) the Town of Niagara on the Lake, Niagara Region. and the Ministries of the 
Environment and Agriculture have each provided assistance to the parties but 
have been unable to resolve their conflict; 

d) that none of the Respondent1s attempts to mitigate the odour, noise~ vibration 
and emissions from the digester have been sttccessful; 

e) the location of an anaerobic digester within dose proximity of the property 
line on a small farm property within a protected gre1:m.bdt in a residential and 
fruit farming community poses an environmental, health and safoty risk; 

f) waste disposal and commercial energy generation are not normal form 
prnctkx;:s; 

g) the Applicants' quiet enjoyment and use of tl1eir fruit farm ha':l been destroyed 
by the loud noisesi putrid smells and noxious fumes emanating from the 
Respondent's digester; 

h) the Respondent's digester has created a health and safety hazard by inviting 
unmmal numbers of rats, seagulls, insects and flies to the at.ea; 

i) the Board has the power to declar:e tbat waste disposal and the conversion off~ 
site genexated organic waste to commercial energy are not non:mtl fann 
practices; 

j) the Board has the power to order the Respondent to stop ope.rating its 
anaerobic digester as it is causing a disturbance. 

ZWZ!SLJSO 



OWl900'd 

3. To facilitate the hearing of this appHcation, the Applicants hereby request an Order 
compelling the Respondent to disclose a!l of the following documents and records: 

a.) copies of all records and supporting documentation submitted by Rrutdy Van 
Berke! in application for a Certificate of Approval to operate a Waste 
Disposal Site at 2021 Four Mile Creek Road; 

b) copies of all government approvals for the mmerobfo digester, including 
design specifications, minimum distance separation calculations und any 
consideration that was given to the location of the digester; 

c) copies of any records considering the potential for the digester posing 
environmenta!i health and safety risks; 

d) copies of all records describing the Respondent1s attempt"> to mitigate the 
odour. noise, vibration and emissions from the digester, indu.ding any 
consultations that were made with third parties for same; 

e) copies of all documents showing the receipt of off farm waste and all 
docrunents describing its content; 

f) copies of au signage at the site; 
g) copies of all documents related to the release of untreated biogas at the site, 

including each instance when the flare was in operation, its duration and why 
it was utilized; 

h) copies of an odour, noise and other nuisance i:Dmplalnts and particulars of 
any respon.ses1 actions or measures taken or recorrmi.ended to reduce or 
eliminate same; 

i) copies of any and all records confhming the enrolment and completion of the 
Biogas Systems Operators' comse by persmmei employed by the Resp-011de11t 
and any other training for employment at the site; 

j) copies of all records pertaining to health und safety precautions at tlte site1 

including emergency preparedness measures and procedures and staff training 
at the site; 

k) copies of the results of any and all analyses concerning emissions, metal 
ccmcentl·l'ttio11s,, noise, vibrations and odour emanating from the site and also 
the nutrient content of the di gestate; 

l) copies of any and all. information and records conceming the quantities of 
<ligestate transferred off*site and particulars concerning its final destination 
and use; 

m) copies of all the Respondent's Rnnual reports conceming the operation of the 
digester; 

n) copies of any and all charges under environmental legislation relating to the 
operation of the digester; and, 

o) copies of all applications for goven11nent fonding of the digester project, 
including any and all responses and approvals thereto, 



4. In respect of the hearing of this application, the applicants \Vill make a motion on a date 
to be set by the Board .for: 

a) an Order pursuant to Rule 53 and section 62 of the Farming and Food 
Production and Protection Act, 1998, S.0. 1998, Ch.1, for a site visit to the 
npplicmits' property at 59 Hunter Road, RR #3, Niagara 011 the Lake, Ontario; 

b) an Order pursuruit to Rule 53 and section 62 of the Farming and Food 
Production and Protection Act, 1998, S.O. 1998, Ch.1, for the inspection of 
the Vandermeer Nurseries' site, including its anaewbic digester; 

c) the exchange of witness statements; and, 
d) such other and further relief as this Board deems just. 

5. The follov.'ing documentary evidence will be used at the hearing of the application: 
a) Affidavit of'Ridwd Zirger; 
b) Affidavit Judy Zirger; 
c) Affidavit of Clmtlene Queviilon; 
d) Affidavit of Dan La Valle; 
e) Affidavit of George Lepp; 
f) And such further and other evidence as we may advfae and this Honourable 

Board permits. 
6. In addition, the following persons will be available to give oral evidence as the Board 

deems necessary: 
a) Richard Zirger; 
b) Judy Zirger; 
c) Charlene Quevillon; 
d) Dan La Val le; 
c) And such further and other witnesses as we may advise and tbts Honourable Board 

may permit. 

DATE: May 15, 2012 
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MARSHALl, l(J.REW§]([l'.t~ 
BARRISTERS & SOLICITORS 

201 oo .uunn ;:meet 
011kville1 Ontario 

L6J 3C7 

Paul lVIarshall 
LSUC# 33983T 

(905) 842-5070 ext 223 
(905) 842"4123 



TO: Vandermeer Nu:r9eries 
2021 Four MUe Creek Road 
Niagara on the Lake, Ontario 
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Cass~uuh'a Kirewskie 
LSUC # 36765H 

Tel: (905) 842"5070 ext. 224 
Fax: (905) 842~4123 

Solicitors for the Applicants 



Normal Farm Prnctlces 
Protection Board 

HEARING 
APPLICATION 

Ontario 

NOTE: Befom an application for a fu1arlng can be consld@red by Urn Norma! Farm i"mctlces PrQt$Ctlo11 Board, th!'t 
matt&r rm.ist nave gone through tho Farm Prnetlces Conmct Resolution Process esmblli;;had by t!'!k'J 011.m1fo Ministry of 
Agr!t.m!ttm11 and Food and Rural Affu!rn(OMAfRA). 
(For further !nformaHon on the confHct mso!utlon proceaa, please ctmtect the OMAFRA Agrlcultuml information Con!;l;lc1 Centre 
at 1~877-424~1300). · 

!lave tho !sm.1os involved In thls app!icatlr.m beGn conslrlol'®d lr1 OMAfRA's Normal Fiqrm Pmct!mrn Conflict Resolutlon 
i'rocoei>? 

Personal Information - Cotnp!ete the following infonnatlon: 

Ol0!60!Jd 



05!15/2012 15:26 Marntrnll & Kirewskie 

Normal Farm Practices 
Protection Board 

Describe how a 

·~c;e 

HEARING 
APPLICATION 

Please attach any additronal information pertainfn£1 to thti complalnt. 

Ome-
c additions! pagea)-~"--

By-law Compl&dnt (under Section a of the Farming and Food Pmductlcm Protection Act) 
Complete this em::tlon only Ir your farming prau::tica is directly 1:.1ffeci.o.d l)y a municipal by-lnw. 

lnformaHonahout the b -law in unstion: 

Telephone Number 
( ) 

Date the by-law was pammd (yyyy/mm/dd) 

( 

Pleasu; attach a copy of the by"!avJ ln question and s.ny additional JnformG1tfon pertaining to the complaint 

Pleaao forward the slgm:td opp!!cat!on and alltmhmenls to: 
Normal Farm Practlces Prclect!on BoErd 
Ministry of Agricutture, Food and Rural Affairs 
i Stone Road Wast Guotph, ON N'!G 4Y2 
Phone: (519) 826-3549, Fax: {519) 826-32.58 
Ema!!: ~r@ontario.ca 

P.010/010 
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Ministry of Agriculture, 
Food and Rural Affairs 

3rd Floor 
1 Stone Road West 
Guelph, Ontario N1G 4Y2 
Tel: (519) 826-3549 
Fax: (519) 826-3259 

Ministere de I' Agriculture, 
de l'Alimentation et des 
Affaires rurales 

3' etage 
1 Stone Road West 
Guelph (Ontario) N1 G 4Y2 
Tel.: (519)826-3549 
Telec.: (519) 826-3259 

Normal Farm Practices Protection Board 

December 21, 2012 

Mr. J. Ross Macfarlane 
Flett Beccaria 
Barristers & Solicitors 
190 Division Street 
P. 0. Box 340 
Welland, Ontario L3B 5P9 

Dear Mr. Macfarlane: 

Re: Zirger v. Vandermeer Nurseries 
Normal Farm Practices Protection Board No. 2012-02 

JAN U 'l 2Dl:l 

BY EMAIL and COURIER 

I acknowledge receipt of your letter of December 13, 2012, requesting dismissal of the 
application for hearing in the case above. The case has been withdrawn by the applicants by 
letter dated December 7, 2012. 

A copy of the letter of withdrawal is attached. 

Yours truly, . --~, 

Finbar Desir, P.Eng.; Secretary 
Normal Farm Practices Protection Board 

c: Kirk W. Walstedt, Chair 
Anthony Little, Vice-Chair 

attachment 



· l\q~Q Marshall Kirewskie l' ?'- K •'---•,•·-.-•n.------·•·--·••~~·-<··•----·-···--··••~•••-w---·•-•••-·~--.~--~-------------.-•··-••-• 
,:::~·~ Barristers'{:,.. Solicitors 

Paul David l\larshall 
IL\., B.F~d., LL.B. 
E-mail~ JJ.mar,halli'u,bdlnct.ca 

December 7, 2012 

Cassandra Kirewskic 
.\I.:\., LL.B. 
E-mail: ckifl'\\<sJ..:it.•'il'bcllnct,\'a 

By Regular Mail & Fax to: (519) 826-3259 

Normal Farm Practices Protection Board 
OMAFRA 
1 Stone Road West 
Guelph, Ontario 
NlG 4Y2 

Dear Board: 

RE: Vandermeer Nurseries' Anaerobic Digester 
2021 Four Mile Creek Road Niagara on the Lake LOS lJO 
Certificate of Approval #9512-7QNNZJ (October 30, 2009) 

Nick Kircwskie 
OFFICE MA1'-iAGER 
!·>mail: mklawri1:hcflnl't.ca 

We are writing to withdraw our application. We are concerned that the Board is not impartial. 

The reasons for our concerns are as follows: 

A. The Aiinister of Agriculture ("Olv!AFRA ") has an interest in the outcome of these 
proceedings. 

The Board cannot hear this application fairly as OMAFRA was involved in the project that gives 
rise to it and has an interest in these proceedings. 

OMAFRA supports anaerobic digestion and sets some of the regulatory standards for digesters in 
Ontario. OMAFRA participated in the decision making process that led the digester's 
construction and may also have funded the project as we understand that the Vanderrncers 
received government grants to build their digester. 

OMAFRA has been working with the Respondent to respond to public complaints about the 
stench and other disturbances coming from the Vandermeer property and to attempt to 
ameliorate these. One of OMAFRA's engineers is a witness for the Respondent. 

Despite making a request for information in May of 2012, OMAFRA has still not released any 
documents concerning its involvement in the project. 

88 Dunn Street, Suite 201, Oakville, ON L6J JC7 
Tel: (905) 842-5070 Fax: (905) 8-'2-4123 E-mail: mldaw1ii)IJellnet.r:1 
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Given its institutional relationship with OMAFRA, the Board may also have an interest in the 
outcome of these proceedings. 

JJ. The Board lacks structural independence 

The Board's strncture, physical location and letterhead create a reasonable apprehension of bias. 

OMAFRA appoints the Board and provides the physical space and institutional infrastructure for 
the Board to operate. The Board shares its letterhead with OMAFRA. It holds out to the public 
that it is a part of OMAFRA and that it shares, or has an interest in upholding, OMAFRA's 
policies and procedures. 

As the Board cannot fairly review decisions made by the entity which created, empowers, funds 
and appoints its members, it is not the proper forum to determine whether the activities being 
carried on at the Vandermeer property are normal farm practices. 

C Bias 

Since OMAFRA shares its premises with the Board, it is possible that members of the Board 
have pre-existing relationships with some of the individuals involved in this matter, and in 
particular, with individuals who made decisions or developed relevant policies. The Board may 
have outside knowledge or involvement in the matter before it. At the very least, its shared 
premises raise a reasonable apprehension of bias. 

At our last appearance on November 13th, we advised the Board that we are contemplating 
litigation against the parties that were responsible for the decision to approve of the anaerobic 
digester being located on the Vandermeer property. Vice Chair Little was very hostile about this 
suggestion and aggressively questioned counsel to explain the rationale for our lawsuit. These 
inappropriate comments and behaviour cast doubt on the Board's impartiality. 

D. Errors o(Law 

We arc of the view that the Board has made significant and substantial pre-hearing orders that 
adversely impact on the final hearing over which it presides. 

We are concerned that the Board ordered the adjournment to be pre-emptory on the Applicants 
(but not on the Respondent) when it had been advised that the Applicants have not received any 
documents from OMAFRA in response to their May 2012 FOI request and I advised that 1 am 
not available on the first day of the hearing as I am in court on another matter. 
Secondly, the Board erred when it decided to limit disclosure without hearing any evidence or 
argument on point. 
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There was no evidence before the Board as to the specific content of the information the 
Respondent sought to protect or any evidence of any real and substantial risks that the 
Respondent would be harmed by meeting its legal obligation to disclose all relevant documents. 
Such harms were purely speculative and should have been weighed against the public's Charter 
protected rights in an open and fair hearing. The Board failed to hear any argument on point. 
Consequently, it erred when it ntled on the Respondent's entitlement to withhold relevant 
documents from the Applicants. 

The Board's decision gives any potential buyer of the Respondent's property and business more 
disclosure as to the real nature of the activities being conducted there than the Applicants who 
live next door and who have had to commence legal proceedings to regain the use and enjoyment 
of their home. 

While the Respondent has refused to provide its financial statements and Vice Chair Little has 
stated that we do not need this kind of information to prove that the Respondent's activities are 
not a normal farm practice, understanding the source and amount of the Respondent's revenue is 
a key to determining whether it is carrying out a normal farm practice or operating a waste 
disposal facility and selling energy. The Board's decision, based as it is on a complete absence 
of an evidentiary foundation, fails to pay sufficient attention to the public importance of open 
court records. Open justice is the hallmark of a democratic society. 

Third, the Board erred when it ordered the Applicants and their counsel to give an undertaking as 
a precondition to obtaining relevant, admissible and material evidence. 

The consequences for failing to respect an undertaking are very grave and personal, contempt 
proceedings or discipline by the Law Society. The giving of an undertaking is not to be taken 
lightly, especially in circumstances as these where the underlying reason for the request have not 
been tested. 

Indeed, the Applicants FOI requests are not a substitute for the disclosure we were entitled to 
receive from the Respondent but which are now our only means of obtaining the information we 
need to properly prepare our case. We made a timely request to OMAFI~.A to obtain these 
documents, there is no reason we should not have had them in advance of the hearing. 

Following our appearances on November 13th, counsel for the Respondent \Vrote to us alleging 
personal knowledge of the state of our FOI Request to OMAFRA. As it turns out, he appears to 
have been better informed that we were. 

While we made a request of OMAFRA in May 2012, we have still not received any disclosure. 
From co1Tespondence dated September 7, 2012, we understood that OMAFRA could not release 
any documents until third party appeals had been dealt with. As we did not hear anything 
further, we assumed that our disclosure was being held up by a third party appeal. 
It offends our sense of justice that the Respondent obtained confidential information about our 
clients' FOI request before we did and without our knowledge or approval. That impropriety is 
compounded by the fact that the information he, was apparently given was not communicated to 



4 

us by OMAFRA and may have been known to the Board. We only learned that the third party 
appeal process had run its course and that subject to payment of the appropriate fees, OMAFRA 
was ready to deliver documents after we wrote to OMAFRA to confirm Mr. Macfarlane's 
information. These improprieties are further compounded by the fact that only after a second 
written request did the Respondent disclose that it was the third party who had objected to the 
disclosure of documents. 

In our view, the Board exceeded its jurisdiction and pre-judged the case when it ordered that it 
would supervise the questions the Applicants wished to ask of the Respondents through written 
interrogatories. The Board's decisions have made it impossible for us to know the case that has 
to be met. 

Finally, we have grave concerns about the very aggressive approach the Board has taken to 
scheduling. The Board had great difficulty granting an adjournment on a first request and in the 
absence of proper disclosure. Given the fact that the Board has taken a very restrictive view of 
our evidentiary entitlement and is fully aware that our only means of obtaining the evidence we 
require is through a process OMAFRA controls and over which we have no control and cannot 
predict the timing of, we find the Board's decision to Order the hearing date on a peremptory 
basis very unfair. The fact that I advised the Board that I am unavailable on the first day as I 
have a prior court appointment also strongly suggests that the Board is not committed to a fair 
hearing of this matter. 

We have not made this decision lightly. Our clients, Richard and Judi Zirger, wake up every day 
to obnoxious odours, disturbing vibrations and loud noises. The trucks bringing waste to the 
Vandermeer property operate around the clock, 2417, 365 days a year. Instead of enjoying quiet 
country living, the Zirgers are contending with rats and abnormal bird and insect populations. 
They cannot enjoy the outdoor environment at their family farm as the stench chases them, their 
friends and family indoors. 

The Zirgers end each day listening to the noises created by their neighbour's waste treatment 
plant and watching the intermittent flare that burns excess gas, signalling a problem at the plant 
and highlighting the potential for a biogas explosion. Emissions from the digester have left 
residue on their crops, rendering them unmarketable. None of the adult Zirger children wishes to 
continue the family farm; their property value has undoubtedly dropped substantially. 

The Zirgers have a righj/(o, have their complaints heard by impartial body. 
our application to the ioard. 

II 

v rl 
id Marshall 

i 

Paul IX 
/nk 

We are withdrmving 
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Court File No.: CJ/-/ J -';?s?-J?_ 

BETWEEN: 

ONTARIO 

SUPERIOR COURT OF .JUSTICE 

IUCHAR.0 ZIRGE.R AND JUDI ZffiGER 

. and --
Plaintiffs 

VANDERMEER GREENHOUSES LTD; MERIDIAN CREDIT UNION; VINCOR (c.o.b. 
as "CONSTELLATION BRANDS"); THE ONT ARIO POWER AUTHORlTY; HER 

MA.JESY THE QUEEN IN RIGHT OF ONTARIO AS REPRESENTED BY Tlffi 
M!NlS.TR);'..<lFil'HE ENVX:RONM'ENT AN'O Tfi"E MINlSTR.Y OF A.GRlC'Ul..TORE; 

'fH:E ATTORNEY GENERAL OF ONTARIO; THE CORPORATION OF THE TOWN 
OF NlAGARA ON THE L.AKE; PLANET BIOGAS SOLUTlONS; and CEM 

EN GlNEERING 

Defendants 

STATEMENT OF CLAIM 

TO THE DEFENDANT(S) 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOl? by the plainti.ff(s). 1be 
claim made against you is set out in the following pages, 

IF YOU WISH TO DEFEND T}ilS PROCEEDING1 you or an Ontario lawyer actins for.you must 
prepare a Statement of Defence in Form 18A prescribed by the Rules of C1vU Procedure, serve it 
on the plaintiffs lawyer(s) or, where the plaintiffts) do(es) not have a lawyer, serve It on ~he 



plaintiff(s), and file it, with proof of service, in tllis court office, WITI-llN TWENTY DAYS after 
thls Statement of Claim is served on you, if you are served in Ontario. 

If you are served in unotho:r province or teCTitory of Ca.n.,.da or in the United States of A.mo:ricA, the 

period for serving und filing you:r Statement of Defonce is forty days. If you are served outside 
Can~~ and the.United States of America, the· period is sixtydnys; · 

Instead of serving and filing a Srnrnmenr of Defence, you may serve and file a Notice oflntent to 
Defend in Form J 8B prescribed by the Rules of Civil Procedure. This will entitle you to ten more 
days within which to serve and file your Statement of Defence. 

IF YOU FAIL TO DEFEND THTS PROCEEDrNG, JUDGMENT MAY BE GIVEN AGAINST 
YOU IN YOUR ABSENCE AND W1THOUT FURTHER NOTICE TO YOU. fF YOU WISH 
TO DEFEND TH'.lS PROCEBPlNG BUT ARE UNABLE TO PAY LEGAL fEES, LEGAL AID 
MAY BE AV A1LABLE TO YOU BY CONT ACTING A LOCAL LEG AL AID OFFICE. 

TO: 

ANDfO: 

Vandenneer Greenhouses Ltd. 
2021 Four Mile Creek Road, 
Niug1i.rn on the Lake, Outtlritl 
LOS JJO 

A tTORNEY GENERAL OF ONTARJO 
Crown Law Office-· Civil 
McMurtry-Scott Bldg, 
8th Floor, 720 Bay St 
Toronto M7 A 2S9 

Local Registrar 



Constitutional Law Branch 
4'h Floor, 720 Bay Street 
Toronto, Omruio 
M7A 2S9 

Meridia!l Credi1 Union 
Niagara on the Lake, Ontario 
15.61Highway.55. 
Virgil, Ontario 

Vincor Canada 
c.o.b. as "Constellation Brands" 
441 Courtney Park 
Mississauga, Ontario 
L5T 2V3 

Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto M5H !Tl 

The: Corporntion of rhe To\Vll of Niagara on the Lake 
l 593 r.·our Mile Creek Road 
Virgil, Ont<Uio 
LOS lTO 

PlanET Biogas Solutions 
Unit B - 227 Bunting Road 
St. Catharines, Ontario 
L2M JY2 

CEM Engineering 
227 Bunting Road 
St. Cathar:ines, Ontario 
L2M JY:Z 
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I. SUMMARY OF CLAIM 

To secure a more efficient and cost-effective source of energy for their greenhouse cut 
flower operation, in or aro\.lfld February 11, 2008, Vandermeer Nurseries began a process 
LO obrnin goveounent authorization to situate an 11.m1erobic digester on its property. 

Although tmaeroblc digcstcrs rue gcncrnJly installed on farm properties to address odours 

from excess animal waste, Vandermeer's dige~ter was sp<:dfically intended to create 

energy. 

Vandermeer s.pplied to the Town of Niagara on the Lak.e ("NOTL") for site plan ap,prova!, 
building permits and to chllnge the municipal drain, known a_q the "Sloma Drain." In 
support of its application, Vandermeer stated that it would be inputting only on-farm 
materials into the digester. 

NOTL determined that Ministry of Envi..rorunent ("MOE") approval was not require<l for 

the proposed use. Despite the fact that the Vandermeer property was zoned "greenhouse" 
and "agricultural pw:poses only," on June 2, 2008, NOTC !ipproved Vandermeer's 
applications without conducting any studies or requiring Vandermeer to apply for 

rezoning. NOTL delegated responsibl!ity to Vandermeer to use hest ejforrs to resolve any 
and all noise, odour and other complaints concerning the site. ft did not impose aJiy 

restrictions with respect to the noise, traffic, emissions or other nuisances Vandermeer 

could create on its property. 

Although NOTL's approval contemplated that Vandermeer might alter the composition 
of what it puts ln its digester and recognized that a different formula would require MOE 
approval and/or a Nutrient Management Strategy, it did not impose any additional 
conditions or requirements oa Vandermeer in the event that U1e nature of its project 
changed or that imminent changes to Ontario'5 Environmental Protection Regulations 
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On February 23, 2009, the Green Energy Acl ("GEA") was given first reading in the 
Ontwio Legislature. The GEA was created 1o expand renewable energy generation in 
Ontario and is to be administered in a manner that promotes community consultation. 

Vandenneer's Rellewable Energy Generating Facility a1;.hieved conunercial operation OL! 

April 27, 2009. 

The GEA came into force on September 24, 2009. GEA 's objectives were ref1eqed in a 

niimbh of kgisfofive amendments; inc.tuding -~e~&n~~ts·t~ the E!;;;;~·ity Act, the 

Environmenral Prorecrion Acr and the Planning Acr. Amendments to the Electriciry Acr 
provided for the development of a Fee<J.in Tariff ("FIT Program"), ~ program for the 

procurement of electricity from renewable sources which replaced the RES OP. Consistent 
with the GEA, one of the FIT program's broad policy objectives is to encourage 
community involvement. 

Projects of any renewable technology that had a capai.:Lty of 500 kW or less and were in 

service by 11 :59 p.m. on October l, 2009 were eligible to transition to the FIT program. 

Generators who had been operating under a RESOP contract obtained a contract 

representing the balance of the 20-year FlT contract. 

On October JO, 2009, a little over oue month after the GEA became effective, MOE 
granted Vandermeer a Provisional Certificate of Approval for a fann based M&erobic 
digestion facility under s. 27(\) of the EnvironmentC1l Protection Act. The Director's 
decision circumvented Ontario's environmental protection regime. V a.ndermeer should 

have sought a renewable energy approval. 

Vandcnneer's Certificate of Approval does not require a Nutrient Management Strategy, 

an environmental assessment, appropriate distance setbacks from the nearest odour 

receptor or compliance with Ontario's noise regulations. Ontario interprets the Certificate 
to pennit Vandermeer to input commercial or industrial wastes such as; pet food waste; 

waste from Time Hortons; and, gmpe pomac~ from ~n Am~rican rnu!ri-narional \':ine a.nd 

spirits producer and marketer as "agricultural waste." 

The Certifi<otw~ d0es n0l sel ou\ a specific formula for digester inputs. Instead, Ontario 

consults with Vandvnneer on an ad hoc basis to determine the input formula. While the 
digester's legal status ois an on-form projcct rc&ts on what is inputted, the input recipe is 

s\lbject to change and not open to public scru.tlny. Although the operatiot:1 of the digc3icr 

and, in p?lrticular, the iuput recipe have been the subject of a Freedom of Information 

Request, Ont~o hWi not provided the plaintiffs with 1m:ess to this inforrrrn.tioo. While 

1hey live right n~x:t door, the plaintiffs hi:ivc little knowledge of the activities on the site. 



While Ontario has set standards for the receipt, storage and handling of off· farm waste 

cmd out~put, it h11s exempted Vandennel'.r from them. The plaimlf~ will (ll"gue that the 

Certificate of Approval violates their section 7 Chart~r rights to life, liberty and security 

of the person and, in particular their right to a healthy environment. 

Despite these regulatory changes, constroction continued on Vandenneer's digester. 

Without imposing any further conditions, NOTL granted Vandermeer a permit for a 

control room and the building was completed in December 2009. 
......... ··-·· . 

On May 11, 20 IO, Vandenneer's contract was amended by the Advanced RESOP FIT 
Amendment, The Amended Contrac~ added a new definition for "on-form biogas 
facility," defining it a~ a Renewable Generating Facility that is regulated under Part IX. I 

of Ontario Regulation 267/03 m!'ld~ unoer the Nutrient Management Act, 2002. Ontario 

exempted Vandermeer from these requirements as the digester is not regulated under 

either instrument. 

Since the digester was installed next door to the plaintiffs' peach orchard, they began 
experlencing respiratory issues, anxiety and sleep disorders. On a daily basls, the plaintiffs 
arc exposed to excessive and intolerable odours, noises, ve-0tors and vibrations em1111ating 
from the Vandermeer property. The smell in the air on theirpro~rty is often putrid. 

As the digester regularly produces too much methane (which is a greenhouse gas), a 
visible flare often operates, giving the once quiet rural agrk\lltural neighbourhood the 
appearance of an industrial site. Activities at the site create a very real risk of explosion, 
especially since the ground is unstable and the djgcster formula is always changing. Tn or 

around August of this year, NOTL investigmed sink holes on the Vandermeer site. The 

risks, nt1isances and release of pollutants emanating from the property have caused the 

plafotiffs to lose: the use aud enjoyment of th~ir farm. Recenr!y, on advice, the plai!ltiffs 

sadly and reluctantly ploughed under their peach orchard. 

Although NOTI. had set up n Working Group, with Ontario's participation and inp\lC, to 

address the many public complaints it receives about noises, odours, vectot$ 1:1nd other 

adverse impads of the digester, to da\e no one has been able to eUJDinate the adverse 
effects of the di g;r;ster. 

Under the knns of thc:ir security agreement vvith Vl'.lndermeer Greenhouses, on July 19, 

2011, Meridian Cre<lit Union t1ppointed Zeifman Partners as Vandermeer's Receiver, 

Since that time, the Receiver has been operating the digester. 



On May l J 1 2012, the plaintiffs made a number of Fre~dom of Information requests 
concerning the Vandermeer site and project. While NOTL, the Region of Niagara und 

OMAFR.A responded to their request in a timely ma.n.ner, as of this date, and despite many 
promises to Lhe conlrnry, MOE has yt:t lu fulfill its statutory obligations by responding to 
the plaintiffs' request. 

On May 15, 2012, the plaintiffs filed an v:ppli~tion in tlw Normal Fiu-m Prnctices 

Protection Board to determine whether the activities being()_!lfD<;cl O~'. at the.Vandermeer 

site are normallrum-practices: Appendeci°t;·the.plaintiffs' application was a request for 

documentary disclosure from Vandermeer. 

Chairman Little made an Order for a four day hearing commencing on November 13, 
2012. Disclosure was to be made on a voluntary basis without any guidelines or 
supervision by the Boilrct and with the Receiver determining the relevance of the 
documents in its possession. 

From the outset, tile plaintiffs raised concerns about the lack of adequate disclosure. They 
noted that the Receiver had not disclosed any odour complaints, any internal OMAFRA 
documents concerning odour, seagull and fly issues or the composition of the materials 
placed in the digester; farm pra~tices at Vandermeer; class.ification of the di gestate; emails 
concerning problems with peach trees located around the digester; crop damage from 
ammonla; or any safety manuals or particulars of any specialized training Vandenneer's 
employees obtained to operate the digester. 

On November 6, 2012, the BoMd refused the plaintiffs' request for an adjournment. Six 
days before thti scheduled hearing, the Receiver delivered its limited document briet~ On 
November J 31h, the parties attended at the Board and the plaintiffs reiterated their concerns 
about the lack of an even pl11ying field. The Chfilr reluctantly gramed rhe plaintiffs' 
adjourrunent requesl on tenns and despite failing to address the disclosure issues, 
re3chedulod the hewing for February 19, 2013. 

On December 7, 2012, the plaintiffs withdrew their application citing the Board's Jack of 
impartiality, lack of ~nructural independence, bias and errors In handling the disclosure 
issues. 

On December 13'\ the Receiver wrote to the Bo11l'd accusing the plaintiffs of abusing the 

Board's process tmd rci1crating its request to have the application summarily dismissed 

"because the applic1lilts were so obviously not prepared to proceed, and had abused the 
process of the 1ribtinal." In closing its letter, the Receiver stated: "Unless the application 
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is dismissed, these applicants will be allowed to continue to bring the administration of 

justice through this tribunal into disrepute." 

llecenrJ y, V andenneer notified rhe plaintlffs of its intention to make changes rn its sirn and 
operations. These changes will only increase the level of disturbances corning from the 

property as ha3 every rep11lr that has been conductod on the digestor to date. Ontario ht13 

not respond<Xi to the plaintiffs' repeated requests to learn more about these changes and 

to make submissions il1 respect of them, Ontario does no_t hav~. a P.rn~risJo ~.oawe. their 
voiCes;··cir the voi'ces o(ih~--~~lghb~~---~b~- ~~ot afford to participate in the~e 
proceedings and who Ontario has banned from participating in the community meetings 
that were set up to deal with the nuisances corning ftom the site, are heard. 

11. THE PLAINTI.FFS' CLAIM: 

I. The Plaintiffs seek a declaration pursuant to s. 97 of the Courts of Justice Ar:f, R.S.O. 
1990, Chapter C. 43, that the activities on the det'endimt Vandem1eer's property are not 
a nonnal fann practice within lhe meaning of ihc Furmtng and Food Produc1ion 
ProreotlonAot, 1998, S.0.1998,c.l; 

2. The Plaintiffs seek a declaration under section 24( l) of the Canadian Charter of Rights 
and Freedoms, ConstttuttonAct, 1982, being Schedule B to the Canada Act 1982 (UK), 
l 982, cII, that the Farming and Food Production Protection Act, 1998, S.O. 1998, c. l 
infringes section 7 of the Charter of Rights and Freedoms in th.at it deprives the 
plaintiffs of their right to life, liberty and security of the person in a manner that is 
contnuy to the principles of fundamental justice; 

3. The Plaintiffs seek a declaration under section 24(1) oft he Canadian Charter of Riihrs 
and Freedoms, Constitulion Acr, J 982, beirtg Schedule B to the Can Ma Acr J 982 (UK), 
l 982, cII, that NOTL By-law No, 4224·08 violates the plaintiffs' section 7 Charter 
right ro live in a healthy environment as implicit in the plaintiffs' right to life, liberty 
and security of the person in a manner that is contrary to the principles of fundamental 
justice; 

4. The Plaintiffs seek a declaration under section 24(1) of the Charter that the Ontario 
f>ower Anthority infringed the plllintiffs' righl to a healthy environment under section 
7 of th~ Charrer in a marm~r that is contrary to the principles of fundamental justice 
when it gri'luted Vende.rmeer Nurseries a RESOP contract and later a t-'JT contract 
without appropriate regu!awry approvals; 

5. The Plaintiffs seek a declaration ~der section 24(1) of the Charter that the Mlnister of 
Environment's failure to apply the Environmental Bill of Right~" 1993, S.O. 1993, c. 
28, in a manner that ensured the cumulative effects were considered and minimized 

\_.:'. 
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when MOE made the decision ~o grant a Certificate of Approval violated the plaintiffs' 
rights under section 7 of rhe Charier~ 

6. The Plaintiffs seek a declaration under section 24(1) of the Charier that the Mirtlster of 
Environment's application ofs. 27(1) of the Environmental Prorection Act is contrary 
tO section 7 Of the Chartf!r in so far flS it allowed Vandermeer to avoid the Renewable 
Energy Approval process a.s set out in the EnvtronmenJal l'ratei.'tion Act, R.S.O, 1990, 
c. E. l 9 and the Green Ener~ !let, 2009 S.0. 2009, c. 12, Sched. A; 

7. 'Ibe Plaintiffs seek ~··dcd;;_;:;;ti~~ und;~· s~~tio~ 24( l) of the Charrer that the Minister of 
Environment's application of O. Reg. 347 made under the Environmant<11 Protection 
Ac1 is contr'.:ll'y to section 7 of the Charter; 

S. Tbe Plti.intiffs seek a declaration under section 24(1) of the Charter that the Minister of 
Environment's application of 0. Reg. 2 67 of the Nf.itrie11r MaMge ment A ct is contrary 
to section 7 of the Charter,' 

9. The Plaintiffs seek a declaration under section 24(1) of the Charter that the Minister of 
Environment's decision to grant VanderoJeer Nurseries a Certificate of Approval to 
operate a Waste Disposal Site on their Niagara on the Lake property created a public 
health hazard and violated the plaintiffs' section 7 Charrer tighi to live in a healthy 
environment as implicit in the plalntiffs' right to life, liberty and security of the person 
'tn o. manner that is contrary to the principks of fundamental justice; 

l 0. The Plaintiffs seek a declaration Ullder section 24( 1) of the Charier that the Mioister of 
Environment's failure to reqttlre Vandermeer to obtain a renewable energy npprovitl 
retroactively violated the plaintiffs' section 7 Charter right to live in a healthy 
environment as implicit in the plaintiffs' right to life, liberty and security oflhe person 
in a manner that is contrary to the principles of fundamental justice; 

11. An Order w1der section 24(1) of the Charter setting aside the Minister of 
Envirornn~t's decision granting Vandermeer a Certificate of Approval; 

12. Th~ Plaintiffs claim against the defendmt Vandermeer Greenhouses Ltd. 
("Vandermeer"): 

a) general damages in the amount of$5,000,000.00; 
b) special damages in an amount to be determined at, or before, the trial of this action; 
c) aggravated damages in the amount of$1,000,000.00: 
d) punitive damages in the amount of$1,000,000.00; 
e) an interlocutory and permanent injunction restraining Vandermeer from operating 

its anaerobic digester pursuant to the common law and section 101 of the Courts of 
Justice Act, R.S.0. l 990, c. C. 43; 

f) pre-judgment and post-judgment interest pursuant to the Court.s of Justice Act. 
R.S.O. 1990, Chapter C. 43; 

g) their cos1s of this action, including Harmonized Sales Tax; and, 



h} such f1uther and oth~r relief as to this Honourable Court seems just, 

13. The Plaintiffs claim s.£ainst tho defendant Meridian Credit Union (''Meridian"): 

a) general damages in the amount of$5,000,000.00; 
b) special damages in :m amount to be determined at, or before, the trial of this action; 
c) aggravated damages ill the amount of$1,000,000.00; 
d) punitive damages in ilie amounr of$1,000,000.00; 
e) an interlocutory and pennanent injunction restrain.!IJ.g M,~ridi.itQ_from. operating. 

Vandermeer's anaetobtcdigesteijJUisuant fo' th~ common law and section 101 of 
the Courrs of Justice Act, R.S.O. 1990, c. C. 43; 

t) pre-judgment and post-judgmem interest pursuant to the Courts of Ju:;1ice Act, 
R.s.o. 1990, Chapter c. 43: 

g) their costs of this uction, including Harmonized Sales Tax; and, 
h) such further and other relief as to th.ls Honourable Court seems just. 

14. The Plaintiffs claim against the defendant Vincor ("Vincor"): 

lot) i:enenll damages in the amounl of $5,000,000.00; 
b) special damages in an amotmt to be determined at, or before, the trial of this !lction; 
c) aggravated damages in the amount of$1,000,000,00; 
d) punitive damages in the amount of $1,000,000.00; 
e) damages pursuant to section 24(1) of the Canadian Charter of Rights and 

Freedoms; 
f) pre-judgment and post-judgment interest pursuant to the Courrs of Jusrice Ac11 

R.S.0. 1990, Chapter C. 43; 
g) 1h.eir costs of th.ls action, including Harmonized Sales Tax; and, 
h) such further and other relief as to this Honournl:>le Court seems just. 

l 5. The Plaintlffs claim agaJnS1 the defendant The Ontario Power Authority (''OP A"): 

n) general damages in the amount of $5,000,000.00; 
b) special damages io an amount to be determined at, or before, the triat of this action; 
c) aggravated damages in the amount of$1,0D0,000.00; 
d) punitive damages in lhe amount of$l,OOO,OOO.OO; 
e) damages pursuant to section 24(1) of the Canadian Chal'rer of Rights and 

Fr1;edoms; 
f) pre~judgmcnt md post-judgment interest pursuant to the Courts of Justice Act, 

R.S.O. 1990, Chapter C. 43; 
g) their costs of this action, including Harmonized Sales Tax; and, 
h) such further and other relief as to this Honournb!e Court seems just. 

/, . 
l.' ,) 
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16. Th~ Plaintiffs claim against the defendant The Corporation of the Town ofNiagara on 
the Lake (''NOTL"): 

a) general damat;es in the runotmt of$5,000,000.00: 
b) special damages in an amount to be determined at, or before, the trial of this action; 
c) aggravated damages in the amoilllt of$1,000,000.00; 
d) pullitive damages in the i:imou.nt of $1,000,000.00; 
c) dam11gcs pursuant to section 24(1) of the Canadian Chart1Jr of Righrs and 

Frerrdoms; 
f) pre-judgment and· posr•jud-gmentl'lite:rm pursuant fo the Co.urts of lust ice A.ct: 

RS.O. 1990, Chapter C. 43; 
g) their costs of th.is action, including Hannonized Sales Tax; and, 
h) such further and other relief as to this Honourable Coun seems just. 

17. The Plaintiffs claim agairlst the defendant Her Majesty the Queen in Right of Ontario 
("Ontario"): 

a) general damages in the amount of $5 ,000,000.00; 
b) special damages in an amount to be detennine<l at, or before, the trial of this 

action; 
c) aggravated dnmages in the amount of $1,000,000.00; 
d) pl,l.11itive damages in the amount of$1,00D,OOO.OO; 
e) damages pursuant to section 24(1) of the Canadian Charter of Rights and 

Freedoms; 
f) pre-judgment and post-judgment interest pursuant to the Courts of Justice A.er, 

R.S.O. 1990, Chapter C. 4:3; 
g) their costs of this action, including Harmonized Sales Tax; and, 
h) such further and other relief as to this Honourable Court seems just. 

18. The Plaintiffs claim against PlanET Biagas Solutlons: 

a) general damages in the amount of$5,000,000,00; 
b) special damages in an amount to be detennine<l at, or before, the trial ofthls 

action; 
c) aggravated damages in the amount of$ I 00,000.00; 
d) punitive dam.ages in the amount of$100,000.00·, 
c) pre-judgment and post-judgment interest pursUW1t to the Courts of Justice Acl, 

R.S.O. 1990, Chapter C. 43; 
f) their costs of this action, including Harmonized Sales Tax; and, 
g) such further and other relief as to this Honourable Court seems just. 

I 
~ 

I 
! 
[ 
I 
! 
! 



I 9. The Plaintiffs claim against CEM Engineering: 

a) general damages in the amount of $5,000,000.00; 
b) special damages in an runotuJt co be determined at, or before, the trial of this 

action; 
c) aggravated damages in the amount of$ I 00,000.00; 
d) punitive dllmagcs in tho runount of$100,00D.OO; 
e) pre-judgment and post-judgment interest pursuant to the Courts of Justice Acr, 

R.S.O. 1990, Chapter C. 43; 
t) their costs Oftltis"actiO'n, ihdiidlng Harm6iilzed·safos 'fax'i'filict •... 
g) such further and other relief as ro this Honourable Court seems just. 

rn. IBE p ARTIES 

l) Tbe Plaintiffs 

20. ructuird 1111d Judi Zirger (interchangeably the "Zirgers," "Richard," or "Judi") ure 

spouses who own the property mu1:1icip<illy known as 59 Hunter Road, RR 1t:i, in the 

Town ofNiagarn. on the Lake ("Zirger fann"), Their property was and is, at all material 

times, adjacent to the Vundenneer property (''Vandenneer property") at 2021 Four 

Mile Creek R.oud, Niagurn on the Lake. 

ii) The Defendants 

a) Vandermeer Nurseries 

21. Vandermeer is a corporation incorporated pursuant to the laws of Ontario. Vandermeer 

operates a cut flower chrysanthemum growing business from its greenhouses adjacent 

to the Zirger fann. At all material times, Vandenneer obtained funding from Ontario 

and private lenders to develop, construct and operate an anaerobic digester on iv; 

property to create energy from renewable biomass. 

b) Meridian Credit Union 

22. Meridian Credit Union ("Meridian") is a credit union which holds security on the 

Vandermeer property. 



23, On July 19, 2011, Meridian ilppointcd Zeifman Partners Inc. the Receiver in respect of 

the Vandermeer property, assets and undertaking. 

c.) Thll Town of Niagara on the Lake 

24. NOTL is a municipality incorpornted under the Mu11icipal Acr 2001, S.O. 200 I, c.25, 

as amended. 

Z.S. NOT-I;;·, through- its Elgents; · servanl~" 'itiid etnp!6yees,-wus, at. all material. tin1es~ 

responsible for municipal -;:oning, approving site plans and granting building pennits 

withln its municipal b01mdaries, and in particular, those that Vanderme~r submitted. 

d) Vincor Canada (c.o.b. as "Con!ltellation Brands") 

26. Vandermeer processes grape pomace which it obtains from Vincor C<mada as 

agricultural waste. 

27. As of J\Ule 5, 2006, that is more than three years before Vandenneer's Certificate of 

Approval to operate a Waste Disposal Site was granted, in a deal worth $1.58 billion 

Canadian dollars and which required Canadian coUI1 approval, Yincor became u 

subsidiary of Constellation Brands Inc. Coustellation is the world's leader in premium 

wine with a broad portfolio of more than 100 wines, beers and spirits. In iis undated 

public announcement on the internet, Constellation stated thAt it has 10,000 employees. 

Corn;tellation irades on the New York Stock Exchange under the symbol "STZ." 

28. As a marketer and producer of v;ine~ and related products, Vincor did not meet the 

legal definition of a farm operation as found in 0. Reg. 34 7. 

29. In on undated entry on its website that appears to be from 2012, Vincot International 

states that it was the world's glh largest wine company by revenue. Vincor trades on 

the Toronto Siock Exchange under the symbol "VN." The entry also states that Vincor 

"eng!1f$es in the production, marketing, and distribution of wines and related 

refreshment beverages, principally in C<mada, the United Kingr:lom, the United S1<1tes, 

and Australia." 

30. On June 13, 2012, Vincor armol.lllced that it wo\1ld now opornt~ as Constellation 

'Brands. 
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31, As a global multi-national marketing agency traded on the Toronto a11d New York 

Stock Exchanges, Constellation Brands does not meet the legal definition of a form 

operation. Consequently, the materials Vandermeer obtains from Constellation do not 

meet the leg~l definition of"agricultwal wasie." 

e) The Ontario Power Authority 

32. The 011tmfo Power Authority ("OP A") was established by The Electricity 

Restructuring Acr. 2004. The OPA, through its agents, servants and employees, was, 

at all material times, responsible for procuring sources of renewable energy for Ontario 

and in particular, renewable energy from Vandermeer Nurseries. 

33 .. The Etectriciry Resrrucruring Act, 2004 set out the following objectives for the OPA: 

1) To forecast electricity demand and the adequacy and reliability of electricity 
resources for Ontruio for the medium and long-term; 

2) To conduct independent planning for electricity generation, demand management, 
conservation and transmission and develop integrated power system plans for Ontario; 

3) To engage in activities in support of the goal of ensuring adeqnate, reliable and 
secure electricity supply and resources in Ontario; 

4) To engilge in activities to facilitate the diversification ofst)lJrces of elr::ctricity ~u.pply 
by promoting the use of cleaner energy sources and technologies, including alternative 
energy sources and renewable energy sources; 

5) fo establish system-wide goals for the amount of electricity to be produced from 
alternative energy sources and renewable energy sources; 

6) To engage in ac1ivities th.at fadlitate load management; 

7) To engage in activities that promote electricity conservation and the efficient use of 
eleccricity; 

8) To assist the Ontario Energy Board by facilitating st.ability iu rates for certain types 
of customers; and, 

9) To c;olle.cl iwd provide to the public and the Ontaiio Energy Board infonnation 
relating to medium and long tenn eleclricity needs of Ontario and the adequacy and 
reliability of the integrated power sy.stem to meet those needs. 
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f) Tlle Queen in right of Ontario 

34. Ontario is named in these proce~ings pursuant to the provisions of the Proceedings 

Against the Crown Act, R.S.O. l 990, c. P.27, as amended. 

3 5, Ontario, as represeoted by the Minlste-r of the Envirorunent ("MOE") iui.d the Minister 

of Agriculture, Food and Rural Affairs ("OMAFRA"), are the executive branches of 

the provincial government in the Provin()C_()f.9..11ti:Jl'..iq a:i:i.~> _tll,rgµg!:Jj~ ~genui.,. serv.ants ... 
. . ... '•''' ... ~ ... , .. ,. ,, ... "'"•·•····· .......... -- .~ ......... ····~ ... ,. . ' 
and employ~s. was responsible at all material times for funding, regulating and 

supervising the approval, construction and operation of Vandenneer's anaerobic 

digester. 

36. Anaerobic digestion project.'3 could currently fall under the foJlowi.r.tg Acrs and 

regulations: 

Assessment Ac:r, R.S.0. 1990, c. A.3, as amended 
0. Reg.282198 
Drainage Act, R.S. 0. J 990, c. D.17, as amended 
ElecrrtciryAct, 1998, S.0. 1998, c.15 
0. Reg. 160199 
Environmental Asse.rsmenr Acr, R.S .0. 1990, c . .E. 18, as azneru:led 
Environmental Bill of Righrs, 1993, S.O. 1993, c.28, as amended 
Errvironrnental Prorection Acf, lt.S.O. 1990, c. E, 19, as M'!ended 
RRO 1990, Regulation 347 
0. Reg. 359109 
0. Reg. 452109 
Farming and Food Producrion Prorectio11 Act, I 998, SD. 1998, c. I 
Grermbelr Acr, 2005 S.O. 2005, Ch. 1. 
Green Energy A er, 2009, S.O. 2009, c.12 
Nutrient Management Acr, 2002, S.0. 2002, c.4, as amended 
0. .R~g 106/09 
0. Reg. 267103 
Pesficides Acr, R.S.O. 1990, c. P. l l, as amended 
0. Rrt$. 63109 
Planning Act, R.S.O. l 990, c. P. 13, as ame!lded 
0 Reg. 452109 
0. Reg. 419 
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g) PLANer Biagas 

3 7. PlanET Biogas ("PlanET") is a corporation incorporated pursuant to the laws of 

Ontario. PlanET specializes in the design, constr\lction and service ofbiogas plants. 

38. Vandermeer retnined PlanET to design, b11ild and obtuin permits, licenses, certificates 

and approvals for an anaerobic digester on its property. PlanET servicei> Vanderrneer's 

digester. 

39. PlanET was contractually bound to notify Vandenneer if, after the time of the proposal 

or bid dosing, changes were made to the applicable laws. 

h) CEM Engineering 

40. CEM is an engineering consulting firm located in St Catharines, Ontario. 

41. CEM offers consulting, design and project services for the biogas sector. CEM liased 

with NOTL concerning Vandenneer's application for site plan approval, building 

pennits nnd gave advice in respect of anaerobic digestion and in particular, odourn 

emanating from the digester. CEM advised NOTL that there would be little impact of 

siting an anaerobic digester on the Vandermeer property. 

IV. FACTUAL SUMMARY 

i) Niagara on the Lake's unigue 11griculhu·al environment 

42. All the farmland in Niagara on the Lake ls primarily flat. The fanns are unique in size 

and are much smaller than the majority of farms in Ontario. Most fanns file 25 acres or 

less and 40% are less than 10 acres iu size. 

43. All the frumland in Niagara on the Lake ls governed by the Ont:ario GreeubeJ[ Plan 

(2005) ("Plan"), designated "Protected Countryside- Agricultural system" Md a 

"spedalty crop area ~ Nlagara Peninsula Tender Fruit and Grape Area." Both 

Vandermeer Nurseries o.nd the plaintiffs' frum are located in a protected agricultural 

zone for tender fruit growing, 

44. One of the Plan's centrnl objectives \s to preserve agricultural land as a continuing 

commercial source of food and employment. 

I 
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45. According to the Plan, Janos within speciality crop areas shalt not be re-designated for 

non-agricultural uses. 

46. The Plan defines "agricultural-related uses" as ''those farm-related commercial and 

farm-related. industrial uses that are small scale und directly 1•elawd to the farm 

operation imd ~re rcquirc;:d in close proximity to the farm opcrntion." 

47, The PIM. defines "minimum distance separation formulae" to mean "formlllae 

developed bf the Pfo~foc·e·fo"·separate ·uses so !iS"io redu~~ lncompAfjbility c~~~~~~ 
about odour from /ive,s(ockfacilities." 

48. The Plan defines "infrastructure" to include "waste management systems, electric 

power generation tmd trt:tnsmission including renewable energy systems ... " ( e-mphasis 

in original) 

49. For lands folling within the Protected Countryside, the Greenbelt Plan, all existing, 

expanded or new infrastructure subject to and approved under tlJ.e P /anning A er or other 

environmental approval is pt:rmitted provide<! it suppo(ts ai¢culture or the rural 

economic activity that exist<; and is permitted within the Greenbelt. 

50. The location and construction of illfrastructure and expansions, extensions, operations 

and maintenance of infrastruc.ture in the Protected Countryside are subject to the 

following: 

a. Planning, design and construction practices shall minimize, wherever possible, 
rhe amount of the Greenbelt, and particularly the Natural Heritage Systcrn, 
traverse<l and/or occupied by such infraslructure ; 

b, Plnnning, design and construction prnctices shall minimize, wherever possible, 

the negatiw impa<.:ls and disturbance of the existing landscape, including, but 
not limited to. impacts caused hy light intrusion., noise and road salt; and, 

c. \lv'here practicable, existing capacity and coordination with different 
infrastructure services i.s op1imtzed so I.hat the rural and existing character of 
the Protected Countryside and the overall urban structure for southern Ontario 
established by Greenbelt and any provlncial growth management iniliatives are 
supported and reinforced. 

51. Planning Acr decisions must conform to the policies in the Greenbelt Plan (2005). 

, 
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ii) The Niagara BiosRher~ 

52. Both the Zirger farm and the Vandermeer property are located approximately 6 km 

from an internationally recognized and protected £trea, the Niagara Escarpment 

Biosphere Reserve. 

53. A biosphere is comprised of all the land, water and atmosphere that support life. A 

biosphere reserve is <m international d~~i@~!i£r.i q[re~qglJ.itiou. (ro.m UNESCQ .. .(the .. .. . ~...... . . ... . .... , ... .-- ....... -_ ............ -····· .. -·-·-··•'"' ... ~. 

United Nations Educational Scientific and Cultural Organization) for an area ln the 

world which is deemed to demonstrate a "balanced relationship between bu.ma.as and 

the biosphere.'' The ONF.SCO desigm1tion means that col!aborative efforts among 

people in the designated are11 are to promote the sustainability of local economies and 

c.omniurtities a~ well as the conservation of the terrestrial/ or coastal ecosystems they 

are in. 

54. A biospht!re reserve designation gives an area intemational recQgcition for the 

important cc\)logical and cultural values in an area. It also provides a mechanism to 

apply sound stewardship and protection to the use of resources in an area to support 

present and future generations. 

55. Ontario's Niagara Escarpment Biosphere is only one of 16 biosphere reserves in 

Canada a.nct is part 1Jf a network of 580 reserves in 114 countries. 

56. The UNESCO designation recognizes the Niagara Escarpment as an internationally 

significant ecosystem for its special environment and unique environmental plan. The 

d~signation puts Ontario's Niagnrn Escrupmcnt in the company of such other well­

known biospheres as the GaJapagos Islands, the Serengeti and the Florida Everglades. 

57. Given its location approximately 6 km away from this internationally recognii:cd 

biosphere reserve, tliere is a unique growing environment on the Zirger farm that merits 

protection. 

iii) The plaintiffs' !ann 

58. Richard Zirger's family has owne-0 the property at 59 Hunter R.oad continuously for 

over 40 years. 

59. From the time his parents bought the fanu, the family has grown peaches, apples, pears 

and other tender fruits. 

/ , " 
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60. In 2006, Richard's mother became unable to live independently at the farm. 

61. ln 2008, the plaintiffs bought the family farm and applied to obtain a building permit 

from NOTL to construct anew house on the property. 

62. On or about May 7, 2009, NOTL granted Richard a buildin!i permit to construct a new 

house. On or about Mlly 8, 2009, Rlchard paid NOTL's fees for lot gri:lding, building 

and water metering. Construction on the new Zirger house was completed in November 

2009-.......... . ·-·····"•'""·····,.·· .. -· .. •·•«•·· ........ . 
...................................... 

63. Until recently, the plaintiffs used migrant workers to harvest their crops and their fruits 

have been sold as a cash crop. 

64. Since Vanctenneer began operating its anaerobic digester, the plaintiffs' crops have 

been damaged by airborne matter that is causing, among other things, premature aging 

of the trees and the sudden appearance of both black spots on the1r fruit and the Peach 

Tree Bore. These occurrences Qfe only evident on the farm properties thut ure in line 

witb the wind direction from the digester. 

65. As the plaintiffs cannot sell d'lmaged fruit, theit farm is now experiencing fonn losses. 

66, More recently, the plaintiffs made the difficult decision to plough under their peach 

orchard as the irees were irrctricvub!y damaged and their fruit unfit for hummi 

consumption. 

67. The plaintiffs believe that with the Vandermeer digester located next door, any food 

crop tbey might be able to grow would not meet CanadaOAP requirements. 

68. CanadaGAP, i~ an independent, not for profit food safety program for companies that 

produce, pack and store fruits and vegetables. It is designed to help implement effective 

food safety procedures within fresh produce operations. !ts two manuals, one specific 

to Greenhouse operations, the second for other fruit and vegetable operations, have 

been developed by the honiculrura! industry and reviewed for technical soundness by 

Canadian government officials. The manuals <ire designed for companies implemen1ing 

Good Agricultural Practices (OAPs) and maintaining an effective food snfcty progra111. 

69. The manuals are bused on n rigorm1s h!lzurd cmalysis applying the seven principles of 

the imernationaily-recognized HA.CCP (Hazard Analysis and Critical Control Poir..r) 

approach. The program was benchmarked to and officially recognized by the Global 
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Food Safety Initiative (GFSI). Audit imd certifico.tion service~ for the progr11m ilre 

delivered by accredited Ceniftcation Bodies. 

70. According to section 2. I of its fruit and vegetable manual, food production sites must 

be assessed for biological, chemical and physical hazards due to previous use and 

adjacent agricultural and non-ag:ricultural nctivities, 

71. The plaintiffs believe chat the activities on the Vandermeer site jeopardize food safecy. 

lo .. particulai.:r they·belicve'that as aresuJrorsifuatfo.g ilie Jige5i~~· un the Vandermeer 

property, they will never be able to demonstrate to CanadaGAP that there is no threat 

to food safety from 

a) cross-contaminadon from crops with novel traits; 

b) air, water and soil pollution from the Vandermeer sjte; or, 

c) unusually high levels of animal and bird activity with associated fece~. 

72. The plaintiffs are especially concerned about tbe effect of the growing rat and mouse 

Population on food safety and have recently noticed that a snowy owl is living near the 

digester, s\lggesling that the rodent population is abnonnally high. 

iv) Vj!ndenneer Greenhouses 

73. Vandenneer operates two greenhouse sltes, one in Ajax, Ontario, the other next to the 

Zirger farm in Niagara on the Lake. Vandermeer grows flowers at both locations. 

74. The Vandenneer's propc::rty in Niagara on the Lake is 6.7 hectares in si.ze, wilh 

approximately 280,000 sq. feet of greenhou.se space. 

75. The Vandenneer property is subject to two site specific by-laws. In 1986, NOTL 

passed by.law No. SOODU-86, an amendment to by-law SOOA-74, which z.oned the 

property "Special Exemption 21.A.2 V Greenhouse Establishment Zone," pennitting a 

greenhouse operation. 

76. According to By-law 500 Dv-86, an anaerobic digester is not a permitted us¢ on the 

part of the Vandermeer property that is zoned "Special Exemption 21.A.2 V 

Greenhouse Estublfohmi:m Zone.'' The digester is [Jot an accessory struc.wre to rhe 

permitted use. 

77. Greenhouses can be operated anywhere as they are not dependent on the quality ofthe­

soU or natural growing c0nditions. In fact, greenhouses are often used to overcome 
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shortcomings in the growing qualities of land, such as a short growing season or low 

kvels of light. 

78. Heating is one of the greatest costs associated with greenhouse operations. 'rbe higher 

costs of heating a greenho\i.5'l with natural gas or oil ha:i lead greenhouse operators to 

switch to alternative fuels, including bioga.s. 

79. To reduce its costs, in May 2006, Vandermeer anempted to obtain approval for a wind 

turbine .. system on its-Niagara property: ... Anne JiiiblfC" neanngsneld to"oonsi'de~ th~ 
project, area residents expressed their disapproval. Vandermeer abandoned the project. 

80. Subsequently, Vandermeer· obtained significant public funding through OMAFRA's 

Ontario Biogas Systems Firnmcial Assistance Program ("OBSF A") to ftssist it with the 

costs of developing an anaerobic digester for its Niagara on the Lake site. 

v) Anaerobic Digestion 

81. Anaerobic digesters are commonly used to handle excess animal manure at cattle, 

poultry and swine operation$, to control odour from m£1nure and to create energy. These 

facilities are usually located on large farm properties, a considerable distance away 

from neighbouring forms. 

82. There is a continuing controversy over whether anaerobic digestion creates greeri 

energy and some proposals fordigesters have been fought off by community opposition 

as digesters are known to facilitate factory fanning, errut gases and raise safety i~u.es. 

83, An anaerobic di.gester composts (or "digests") org1111ic materials in a machine that 

limits access to oxygen. This encourages the generation of methane and carbon dio)(ide 

("l>iogas'') which is then burned as fuel through an energy recovery system to make 

electricity and heat. Non-agricultw-al source materials produce more gas than farm 

base<.! materials which, in nun, allows for greater rates of power generation. 

84. Methane is extremely flammable and may form explosive mixtures \liith air. Methane 

ls also an asphyxiant and may displace oxygen in an enclosed space. Possible health 

effects of breathing in methane at high conceu.trations, rcsulLing in oxygen deficiency, 

are increased breathing and pulse rates, lack of muscular coordination, emotional upset, 

nausea and vomiting, loss of consciousness, respiratory collapse and death. 

/.() 
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85. Methane off.gas can penetrate the interiors of buildines and expose occupimls to 

signitlcant levels of rw;thane. Some buildings have specially engineered recovery 

systems below their ba:>ements to actively caprure me(hane and vent it away. 

86. 'Where there is more gas than the energy reco-very system can use, eilher through high 

gas production rates or poor maintenance of tbe system, t1aros can be use\! to eliminate 

excess gas that pose health and safety risks. 

87. The handling· of digester ·feedstock and the process of anaerobic digestion produces 

other gases including (but not limited to): nitrogen and ~ulphur oxides; hydrogen 

sulfide; particulate matter; carbon monoxide and ammonia. TI1e presence of these 

gases also poses safety risk.s, including (but not limited to); explosion; 11sphyxiation; 

dise!l-Se; excessive noise and hydrogen sulphide poisoning. Biogas and its constituents, 

many of which are cololU'less and odourless, can Ul'lkno·wingly expose operators and 

visitors to serious bodily harm ilild in some circumstances, ex.po$we h11s been fatal, 

Appropriate test equipment must be available at all times to monitor gas levels in. the 

digester. 

88. Cammon hazards associated with anaerobic digesters also include drowning, spills, 

elcctrk shock, chemical bums and nube exposure. Several anai::robic d.lgesters have 

been dwnaged or destroyed by fires fuelled with biogas. In light of the risk of 

explosion, significant safety precautions must be taken. No open flames should ever 

be used near a digester, Also, equipment such as large engines and electric generator:i 

should be inspected daily and must be suit.able to the environment so that a spark will 

not ignite the highly combustible gas anaerobic digestion produces. There must be no 

smoking near lhe digester. 

89. As a conseqt.icncc of these risks, extreme caution and adequate signage are necessary 

when working with b1ogas. DJgester·assoclated tasks and maimenanoe should be 

perfonned without anyone having to enter confined spaces, including pits. Adequate 

ventilation, appropriate precalltions, good work practices, engineering controls, lilld 

adequate personal prote,tive equip!Ilenl minimize the dangers associated with biogas. 

All employees associated with anaerobic digestion systems or who manage organic 

residuals must be appropriately trained and both safety equipment and an emergency 

i . 
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acrion plan must be in place, clearly visible ro all visitors, and made available to all 

locaJ emergency services. 

90. The solid, post-digestion remains of the process of anaerobic digestion, commonly 

known as the "digestate," are often sold to be used as fertillzer. Since the digestate 

may contain chemic.'ll contrunimmts, in many jurlsdiotiorui there aro regulations which 

specify its permissible contents and how it may be used. These management criteria 

....... aid in the. control of alga6·producing·PQHutants; inhibiting-the· contam:in~tiorr·ofgtound 

and surface water. 

9J. The risk of ground or surface water pollution is compounded where: M anaerobic 

digl':stion operation uses feedstock from other farm or non-agricultural sources. 

lmproper on-site feedstock storage of imported feedstock material can increase the risk 

of algae producing nutrients leaching into ground and surface waters. 

vi) Approvals PTOcess for Blogas Systems In OntariQ 

92. According to the Ontario Ministry of Agriculture, Food and Rural Affairs 

("O:MAFRA") there are four main approval routes for biogas systems in Ontario, based 

on the type of ma{c;daJ being digested, and the type of energy produced. Those four 

processes are: 

a.) Nutrient Management Regulated Mixed Anaerobic Digestion Facility (RMADF) 

approval for manure-based biogas systems mixing up to 25 percent of certain off-fann 

materia.ls, and producing any {ype of power om:put; 

b) Renewable Energy Approvals (REA) for all electricity-based biogas projects 

(except systems with RMADF approval or agricultural system~ at a fann with a 

Nutrient Management Strntegy); 

c) Certificate of Approval for non-elei;.tricity biogas projects (such as using biogas as a 

hearing fuel) using waste as inputs; or, 

d) No approval for non-electricity biogas systems using only exempt wastes such as 

agricultural waste. 

93. Vandermeer's project does not comply with any of these approval routes. 

.f ( < 
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vii) Vandcnn~r's project 

94, On Febniary J l, 2008, Vandermeer submitted a site plan application to the Plruining 

and Development Services department atNOTL proposing the development of primary 

and secondary Anuerobic Digester tanks, a Digestate Storage tank, input or feedstock 

storage bunkers, and a generation station. The stte plan drawing shows that 

Vandenneer was planning to build t\Vo generators on its site, with a combined 
ii8Uiei>iaie .. ~·ap.acity-oi75o i<;i~ h:~~r~. · ······· ...... -· ..--- · ··· ···· ...... ··-· ·····-·· ·· · · · · 

95. The anaerobic digester was designed with a cogeneration unit so that beat and power 

could be provided to Vandermee(s greenhouse and excess power could be sold to the 

grid. 

96. Vandermeer has represented to the community that its project prov1dcs "green energy 

to power and heat [their] greenhouses and ... significantly reduce [their] carbon 

footprint." In media interviews given after construction was completed, it reportedly 

promised that there would be no odours from the dige~ter Md that tlle focili1)' is "iln 

asset to the community." In an undated letter it alleges it sent to its neighbours, 

Vandermeer sai.d: "We believe that going green is the i:ight thing to do for the 

environment, as well as the smrut thing to do to manage _energy costs. We remain 

committod to being a good corporate citizen." 

97. Vandenueer represented to NOTL that it would only use farm ba.5ed materials, namely, 

chicken manure, sileage and grape pomace, in it.~ digester. 

98. By letter dated March 31, 2008, MOE commented on Vmdermeers' upplication for site 

plan approval. MOE confirmed that feedstock would be from the existing agricultural 

operation and also other agricultural based materials. MOE noted that additional 

approvals might be required and specifically stated that in the event that Vandenneer 

b~gan acoepting non-agricultural based waste, the facility would require a Certificate 

of Approval or an approved Nutrient Management Strategy. 

99. On June 2, 2008, NOTL approved Vandenneer's application for a site plan agreement, 

enacting By-law No. 4224-08. In approving Vandermeer' s application, NOTL 

e~tablished specific standards and procedures regarding the supervision and control of 

Vandermeer's digester. 

~ 
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100. According to section 14.4 of by-law 4224-08, should NOTL receive complaints 

regarding the noise, odour, storm n:m·off, traffic and/or maintenance of the site, 

Vmidermeer is to use best efforts to resolve them. In tbe event that Vandermeer fails 

to do so, section 14.6 of the By-law provides that NOTL shall have the right on 15 

days· notice enrnr the hmdS and do any work required. 

1 Ol. The By-law contemplates the possibility that Vandenneer might change what it put 

in· its· digester: ···· s~tiorr·14,+· of By•law ·No-. · 4224-•0!t· .. states~ ·"Shou!d·me--·Owner 

[Vandermeer] begin accepting non-agricultura.l based waste (not exempt per Ontario 

Regulation 347) to supplement or be wholly used as feedstock, the digester facility 

would require a certificate of approval from the Ministry of the Environment pursuant 

to the Environmental Protection Act and/or an Ontario Ministry of Agriculture, Food 

and Rural Affairs approved Nutrient Management Strategy pur~uant to the Nutrient 

M11nagem.ent Act." 

102. On June 26, 2008, NOTL granted Vandenneer Suilding Permit #8612 for the 

construction of 3 anaerobic digestion tanks, While the cons~uction of the generation 

station and permanent cowrs for the input storage bunkers required sepr;rate and 

additional building pennits, Vandermeer never proceeded \'tith these as the storage 

bunkers are uncovered, leaving them open to the air and elements, creating putrid 

odours and attracting mice, rats and birds. 

103. NOTL granted another building permit to Vandermeer on July 15, 2008, permitting 

the construction of a foundation for a pre-fabricated steel storage building (Penuit 

#8ff36), 

l 04. On or about July 25, 2008, Vandermeer signecl a Renewable Energy Standard Offer 

Program Contracl ("RESOP") with the Ontario Power Aulh0rity ("OP A") to provide 

electricity to the provincial grid. 

105. None of the local residents were notified of or inYited to consider Vandenueer's 

prnject. No public hearings were convened nnd NOTL did not impose any additionnJ 

regulatory requirements on the project. 

106. Paragraph 9 of the RESOP contract characterizes biogas as a renewable fuel. 

Schedule 2 defines bio- gns as the product of a renewable resour<:e and organic matter 

·1' CI.: 



27 

that is derived from a plant and available on ct renewable basis as r(:newable biomass. 

The colltrnct defines renewable biomass and bio"gas as renewable fuels, not waste. 

l 07. Schedule 2 defines a Renewable Gener41tion Facility as :fucility that generates 

. electricity exclusively from a renewable fuel, 

108. Section 3. 7 specific~dly prohibits Vandermeer from using any other source or fuel 

for generating the elecmcity it is selling to the grid. Section 7 .1 ( 12) provides that in the 

···· event·tlle·generator·us·es ao.0Lhertyptrofrue1;·the ·contracrWi.Iloe fri"defaulC ··· ·· ··· 

109. PfU1igmph 10 set~ a contruct price for the clcctdcity generated from Vandermeer':'! 

renewable fuel. 

110. The plaintiffs state that Vandenneer's project is a renewable energy project. 

111. On October I, 2008,Ve.ndermeer sought to add non·agricultural source materials as 

feedstock for its digester IUld applied for a Ccrtifo;:ate of Approval p\ll'suant to s. 27 of 

the Environmental Prorecrion Act, R.S.O. 1990, c. E. l 9, as ar1i..ended, with Ontario· s 

Ministry of the Environment ("MOE"). No public hearings were convened to consider 

Vanderrneer's application. 

112. The structural work for the digester was completed in or about December 2008 and 

the digester became operational in or about April 2009. 

113, The plaintiffs state that as Vanderrncer's anaerobic digester was designed for 

electrical production, it is a Renewable Energy Project which requires a Renewable 

Energy Approval ("REA") to legally operate in Ontario, 

114. On October 30, 2009, MOE grll.Ilted Vandenm:er a Provisional Certificate of 

Approval for a fonn based anaerobic digestion facility. The Certificate effectively 

transforms a portion of the Vandermeer property into a Waste Disposal Site without 

rezoning, stµdies or public consultation. 

11 5. The Certificate states that the Site is to be constructed, operated and maintained ln 

a manner which ensures the health and safety of all persons and prevents adverse effects 

on the natural cnviroruncnt or on any person.<;. 

116, The Certificate does net impose any criteria forthe land application of the di gestate. 

l l 7. NOTL grnnttd V anderrneer a further buildlug permit on December 23, 2 009 for the 

construction rif a control room building (Permit #9443), 

~ : I 
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118. After Vandermeer applied for a Certificarn or' Approval to change its feedsrock, 

NOTL did not take any steps to ensure: that V andenneer was in compliance with its by· 

laws. 

viii) Digester contents 

119. The Certificate of Approval a1Jows Vandemieei: to input a variety of materials into 

it:i digester. According to its daily log, VfU}~c:;gn~.CJ:.U.~~ tl:i~f9.ll.9.W.\nginputs to feed_ 
····-·· ···~,, ................. , __ ,. ................... _ .................... . 

its digester: pomac:-,e obtained from Vincor; coffee; separated solids; waste from Tim 

Hortons; peppers; and, pet food. It does not input any manure. 

120. According to Part B, section l of the Certificate, Vandenneer may input: 

a) Organic waste; 

b) Agricultural waste; 

c) 0, Reg. 267/03 Schedule I (ll1d Schedule II off-farm auaerobic digestion materio.ls; 

d) Grape pomacc from Vincor (considered "a.grlcultural waste"); 

e) 50% of the total input must be "on-farm anaerobic digestion materials ... " 

121. "On-farm anaerobic digestion materials" lU'e runi.erobic digestion materials that are 

gcncrn.tcd tit !ID. llgrlculturnl opcrntion. 

a) Organi.c Waste 

122. According to the Certificate, "Organic waste" means "materials limited to solid or 

liquid municipal and industrial waste derived from plants or animals, listed in Part B, 

Condition J ,2 of this Certificate, and all readily biodegradeable ... " 

123. Part B, Condition 1.2 states: 

The opero.tion of this Sile is limited to receipt and processing of the following type& of 
organic waste: 
(a) liquid fats, oils and grease (FOG), of plant and animal origin, and accompanying 
food residuals collected from grease interceptors and/or grease traps 11t food production, 
food processing and/or food wholesale and r~tail facilities; 
(b) liquid flocculation and scum wasre from dissolved air floatation (DAF) systems 
from wastc:wntcr for the production of animal· or plant-bMcd materials or from the; 
production of any other food for human consumption; 
(c) solid DAF from wastewater for the production of animal- or plant-based materlals 
or from the production of any other food for human consumption that has been treated 
to a minimum temperature of 70C for a minimum of one (I) hour or at a minimum 
temperature of SOC for a minimum of twenty (20) how-s, to ensure c.omplete 
inactivaTion of parhogens prior to being delivered to ilie Slie. Report.s con.finning 
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treannent, provided by tbe supplier of the solid DAF, shall be maintained at the Sile to 
verify compliance with thfa condition; and 
(d) dried spent grain and solubles (DSGS) frc:im an ethanol plant. 

124, In a Vandermeer Working Group meeting, Vanderrneer was directed to stop putting 

DAF tmo 1he digester, bighlightlng lhe ad hoc way the dlgesier ls being operated. At 

the rime. the plrdntiffs were told that the lead time for this change would he 55 days. 
,. ........... . .......... __ ., ...... ~ .............. , ..... ...._ ..................... ,. ·-·-· .... .,.~ .... ,. ............................ ··-· ·•···· .................... . 

However, the plaintiffs noticed an immediate odour reduction. 

/J) Agricultural Waste 

125. 0. Reg. 347 defines "agricultural waste" as wa!Jte generated by a farm operation 

activity but does not include, 

(a) domestic waste tbat is human body wa~te, toilet or other bathroom waste, waste 
. from other showers or tubs, liquid or water borne culinary waste, 

(b) waste from a sewage works to which section 53 of the Ontario Warer Resources 
Acr applies, 

(c) a dead farm animal within the meaning of Ontario Regulation 106109 (Disposal of 
Dead Farm Animals) made under the Nutrient Management Act, 2002 or a regulated 
dead animal withln the meantng of Ontario Regulation 105/09 (Disposal ofDcadstock) 
made under the Food Safety and Quality Act, 2001, 

(d) inedible material withln the meaning of Ontario Regulation 31/05 (Meat) made 
und~ th~ For;id Safety and Quality Acr, 2001 1 or 

(e) miy material that is condemned or derived from a carcass at a registered 
establislunent within the meaning of the Mr:at Inspection Acf (Canada). 

126. According to 0. Reg.347, a "farm operation activity" means an activity mentioned 

in paragraphs 1 to 4 of the definition of"fa.rm operation." A Hfarm operation" means 

m ugricultural, aquacultural or horticulturatopenition, other than a race track or a 

zoo, rnai: is engaged in any or all of the following: 

1. Growing, producing or raising farm animals. 

2. Tbe production of agricultural crops, including greenhouse crops, maple syrup, 
mushrooms, nursery stock, tobacco, trees and turf grass. 

i \. 
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3. The processing, by the operator of the farm operation, of anything mentioned in 
par{l.graphs l and 2, where T.he processlng is primarily in relation lO producrs produced 
from the agricultural, aquacultural or horticultural operation. 

4. The use of transport vehicles by the operator of the fann operation. to transport 
anything mentioned in paragraphs l and 2, where the use of transport vehicles is 
primarily in relation to products produced from the agricultural, aquacultural or 
horticultural operation. 

127. Paragraph 1.3 (b) of Vandermeer' s Certificate of Approval states: 

(b) ln accordance ·with Item 7, grape pomace received from Vincor Canada is 
considered to be agricultural wasre and may be accepted at the Sire. Should the process 
in the production of the grr1p::s as described in Item 7 change, or should the Owner wish 
to accept grape pomace from a new souroo, the OwnBr shall notify the Director and tbe 
District Office and provide supporting information for revkw to determine whether the 
grape pomace will continue to be, or is, considered 
agrfc-ullural w~s/e ... 

128. According to its internet website, Vincor Canada ls not a farm operation or an 

agricultural operation. Vincor is Canada's largest producer and marketer of wine and 

relate<! products. Its Canadian headquarters is in Mi:;sissauga. As described elsewhere 

herein, Vincor is a subsidiary of an American multi-national firm. Vincor Canada's 

waste is not "agricultural waste." 

129. Vandenneer's digestate is not derived from inputs that ere at least 50% agricultural­

sourced material. Vandermeer does not have a Nutrient Management Pl11.n, Nwtrient 

Management Strategy or Non-Agricultural Source Management Plan. 

130. In or around September :20l3, Vandermeer notifcd the plaintiffs that it intended to 

increase productivity by adding three more local wineries as suppliers of grape pornace. 

c) 0. Reg. Z67/03 Schedule I Waste 

131 . Schedule l of 0. Reg. :267 /03 of the Nutrient Management Act provides that: 

The following materials may be received at an agricultural operation for trc:atment in a 

regulated mixed anaerobic digestion facility: 

1. Waste products from animal feeds listed in Classes 1, 2, 3, 4 and 5 of Part 1 of 
Schedule IV to the Feeds Regulation, 1983 (SOR/83-593) made under the Feeds Ac1 
(Canada), excluding any materials 1ha1 contain an anlmal product lhat has not been 
denature:d. 
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2. Materials that previously would have been a product desclibed in paragraph l bm 
are no longer suitable for use in feeding fann animals for reasons that do not include 
contamination by another material. 

3. Organic wa:ito mnlter derived from the drying or cleaning of field or nut crops. 

4. Orgruiic waste matter derived from the processing of field or nut crops. 

5. Organic waste matter derived from the production of ethanol or biodiesel. 

6. Aquatic plants . 

.... -f 6rgmii: \~a~te rnatter·d~;;·~~d-fif0;:;:;:"rood p-r~~~~sing-~t; 
i. bakeries, 

ii. confectionery processing faci.\ities, 

iii. dairies and facilities that process dairy products, 

iv. fruit and vegetable processing facilities, 

v. cereal and grnin processing facilities, 

vi. oil 5ecd pmcessing facilitie.5, 

vii. snack food manufacturing facilities, 

viii. breweries and distilleries, 

ix. wineries, and 

x. beverage man\lfaciuring facilities. 

8. Revoked: 0. Reg. 338/09, s. 81 (3). 

9. Fruit and vegetable: waste. 

l 0. Organic waste moterio.ls from a greenhouse, nursery, garden centre or flower shop 
that is not part of an agricultural operation 

132. A regulated mixed anaerobic digestion facility is defined as a mixed anaerobic 

digestion facility \hat is reguhued imder Part IX. I of the Nutrient Manr.igement A c:t and 

is not subject to an environmental compliance approval issued in respect of an activity 

mentioned in subsection 27 (l) of the Environmental Protection Act. 

133. O.Reg. 267/03 oefines a "mixed anaerobic digestion facility" as anaerobic 

digestion of both on-farm anaerobic digestion materials and off.farm anaerobic digesrion 

materials in the same fociliry. 

134. 0, Reg. 267/03 defmc;s a "mi."<:ed anaero\:>ic digestion facility" as an anaerobic 

digestion facility that treats both on-farm anaerobic digestion materials and off-farm 
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anaerobic digestion materials on a form tmit on which an agricultural operation is carried 

out. 

135. As Vandenneer's digester is not regulate<l under the Nwrtent Management Acr, 

2002 and operates putsuant to Certificate of Approval obtained under s. 27(1) of the 

EPA, it is not a regulated mixed anaerobic digestion facility. As a result, it has no legal 

authority to process waste from wineries. 

136. O.Rcg. 347 defines "anaerobic digestion m1:1terials" as material:s that arc intended 

for treatment in a mixed anaerohic digestion facility, whether the materials are 

gcncrnted at the agricultural operation or received at the agricultural operation from an 

outside source. 

ix) Ontario's commitml!nt tu clee.n energt 

137. Xn May 2009, the Legislaruro of Ontario pnssed the Green Energy (J;nd Green 

Ec:onomy Act, 2009, which enacted the Green Energy Act, 2009 (''GEA") Md amended 

and repealed various starutes. The legislative changes were made to pursue the policy 

objectives oftbe GEA, which crnne into force on September 9, 2009. 

l 38, GEA was cre{lted to expand renewable energy generation \n Ontario. Oue of the 

purposes of the A¢t is to remove barriers to green energy projects. 

139. Section l of the GEA defines "renewable energy source" as an energy source that 

is nmcwed by natural processes to include biomass, biog!lS and biofuel. With reference 

to the provisions ofthe Elecrricity Act, GEA defines a "renewable energy generation 

facility" as a generation facillty that generates electricity from a renewable energy 

source and it specifically ex.chides a waste disposal site. GEA incorporates the 

definition of "waste disposal site" from s. 25 of the Environmental Frote<:tion Act, 

R.S.O. 1990 190, c. E-19. Although the EPA 's deflnltion of"waste" does not include 

the type of materials Vandermeer is putting in its digester, those materials are classified 

us "waste" by regulation. 

140. According to O, Reg. 34 7, "agricultural waste" is waste that is generated by a "farm 

operation activity." A "farm operatlon activity" is defined by its engagement in a 

nwnber of activities, including growing greenhouse crops. "On-farm unaerol;Jic 

digestion materials" w-e those anaerobic digestion materials that arc generated at an 
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"agricultural operation" - a tenn that is not defined by the Regulation and which 

excludes marketing agencies and fast food outlets. 

141. GEA defines "renewable energy project" as the construction, in.slallation, use 

operation, chMglng or retiring ofa ren~woble energy gcnerntion facility. 

142. Section 2 of the OEA states that it is to be administered i.n 11 manner that promotes 

community consultation. 

· 1 ·43: · ·· Tnese·oojectives · were"reftecfod' ·iii ·amendmeiiiS. iO"the· i:Iec.iridit;· A.er. T9</8, s. 0. · 
1998, c. 15, Sch. A to create a Feed in Tariff ("FIT") Program, to the Envir(Jnmenral 

frotcclion Act, R.S.O. 1990, c. E.19 to provide for anew streamlined renewable energy 

approval process, and to the Planning Act, R.S.O. 1990, c. P.13 to remove municipal 

approval requirements for renewable energy projects. 

144. Ontario provides Y!Uious sources of funding for biogm1 electricity projects. 

OMAFRA provided significant funding for the Vandenneer project through the 

Ontario Biogas Systems Financial Assistance Program. 

x) The Feed-In Tariff ('{Onrarle> FIT Program") 

145. On September 24, 2009, the Minister of Energy gave directions to the Ontario 

Power Authority ("OPA"), pursuant to s. 25.32 and 25.35 of the Elecrriciry Acr, 1998, 

to create an electricity price program for power from renewable energy sourc;;s, 

146. The OPA is a corporation created without share capital established imder the 

£/ectricf(y Act, 1998. The Elwriciry Acr, J 998 provides that the business and affairs 

of the OPA ure to be carried on without the purpose of gain and any profits are to be 

ui;cd by the OPA for the purpose of carrying out its objects. The OPA acts in accordance 

with directions from the Minism of Energy. The objecrs of the OP A include 

forecasting electricity demand in the Province for the medium and long term, 

147. Ontario amended the Electricity Act, 1998 to provide for the development of ao 

electricity price program, known us the Feed-In Tariff. The Elecrriciry A91, I 998 

defines a FIT Program 11S'. 

a. . .. a program for procurement, incl\.lding a procurement procesa, providing 
stand;;ird program rules, standard contracts end standard pricing regarding 
classes of generation fadlities differentiated by energy source or fuel type, 

l , .. · 
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148. The Ontario FIT Progrrun is open to projects that produce electricity from 

renewable sources including wind, solar photovolt&ic, bioenergy and waterpower up to 

50MW. 

149. The direction was publicly released and set out 1~€1 .. l?r.gaj,p_Q[icl'..objec::tives of the -
..... --·~ .. ,,. " ........... -···· ........... ·-·~ ·-·····""•··"-- .. ·•· ··- ....... -......... ·~ .. ••'""'"'""""-

FIT Program including to promote clean energy, create jobs, introduce a simpler 

method to procure and develop generating capacity from renewable energy sources, 

and, at the same time, encourage community and Aboriginal equity participation in the 

program. 

150. On lhe same day, the OPA issued the FIT Rufos version 1.0 defining the specific 

procedure pursuant to which applications would be received and processed for FIT 

Contract~. 

151. The Minister's direction set out specific features to be includ~d by the OPA in the 

design of the FrT Program including price setting, genc:rnI contract provisions, 

transition provisions from previous renewable energy programs, domestic coment, and 

restrictiollil to project siting on prime a£ricu!twal land. 

152. [n addition, rhe OPA was required to develop and dellver a number of program 

elements to encourage community, Aboriginal and ml,ll1icipal involvement. The 

September 24, 2009 direction also required that the OPA conduct a fonnal program 

review at least once every two ye\lls. 

I 53, Vandermecr's project was transitioned into the FIT program. 

154. As Vandenneer's anaerobic digester is a Renewable Energy Project, Vandermeer 

should hiive applied for a Renewable Energy Approval from Ontario imd Ontario 

should have considered the project on that basis. 

xi) Adver~s: Effects 

I 55. Since Vandenneer's digester was constructed and commissioned, the Ziigers have 

noticed that noise and odour levels on their property have increased substantially. The 

plaintiffs believe that lhe Vandermeer Waste Disposal Site J:s t:hc cause of these and 

other nuisances. 



15 6. The Zirgers believe that off-fann waste is stored at the V fllldermeer site in open 

bunkers, causing additional odours and inviting vectors, rats illd mice. 

157. While tbe defendants have attempted ta eliminate the odours and to address lhe 

noise levels, th!;! bunkers i>toring the feedstock for the digester remain open to the air 

and the Zirgers continue to experience unpleasant odours, unwamed vectors, spills and 

noises. 

· 1 ss: · · The Zii'gers \vofry rhrii ihe.iictivities befog ·c;eir:<luctect ·~r. 'iti·e· v~de~~~r j,~;P~~; 
Are affecting th.cir health. They have dull headaches and cough more oftcu, have 

difficulty breathing, experieoce nausea, nasal and sinus pain, throat irritation and their 

sleep is interrupted by noises and pungent octow:s. They have also experienced 

psychiatric symptomology including: depression; anger; anxiety; irritability; 

hopelessness and stress. 

159. As a result of these r,iuisances, the Zirgero hiwe lost the use and enjoyment oft.heir 

property. They cannot leave any of their windows open as the smell from the 

Vandenneer property is putrid and easily absorbed by the fibres in their home. They 

cannot sit or eat outdoors with friends or relatives nor can they enjoy gflrdening or 

invite frier1ds or relatives over to enjoy the farm. 

160. The Zirgers have also encountered difficulty retaining trades and fruit pickers to 

work on their fatrn. Trades und pickers have complained about the smell and reported 

suffering nausea and headaches a~ 1t result, 

161. Migrant workers have also cornpfoined about the difficult working conditions 

caused by the putrid odours coming from the V andenneer property. They have worked 

with masks over their nos.:s ro cope with the odour. 

ldi) The Vandermeer Working Group 

162. Concerned neighbours insisted on NOTL becoming involved in addressing the 

nuisances emanating from the Vandermeer property and as a result, a Vandermeer 

Working Group was created with NOTL's acquiescence. The Vandermeer Working 

Group was formed Lo address the many public complaints NOTL received about noises, 

odours, vectors and other adverse impacts of the digester. 



163. The Working Group is comprised of concerned residents and representatives from 

NOTL, MOE, the Region of Niagara and OMAFRA. There could have been more 

community involvement but, when a large number of concerned neighbours attended 

the third Vandermeer Working Group Mcciing on July 27, 2010, Stephen Dcdford, who 

was then the Dir~ctor of NOTL's Planning Departrnc11t and the Ch~ir of the 

Vandermeer Working Group, restricted participation in the Group to two families and 

t>vo fariiiers. 

164. On an ad hoc basis, the Ministries of Agxiculturc and Environment iire a~sisting 

Vandem1eer to resolve complaints but, have not been able to eliminate the adverse 

effects of the dige~ter 

165. Minutes of the Working Group's meetings contain siatements suggesting that 

affe-cted panies should take their concerns to the Normal Farm Practices Protection 

Board for a hearing. Even so, some Minutes also discourage members from doing so 

as th<.:y state that rather than seeking a Board hearing, it would be "more conducive to 

continue with open dialogue between everyone as positive changes have been made on 

slte as Cl result of the Working Committee." 

166. Despite the statement noted above, the plaintiffs state that Jiitle has changed as a 

result of the Working Group's meetings. 

xiii) The plaintiffs' attempt to obtain lnfotm!ltioo about the digester 

167. On May 11, 2012, the plaintiffs made a number of Freedom of Information requests 

concerning the Vandenneer site ~md project. 

168. \Vhile NOTL, the Region of Niagara and OMAFRA responded to their request in 

a timely manner, as of this date, MOE has yet 10 fulfill its stamtory obligations by 

responding to the plaintiffs' request. 

169. In addition, MOE has not responded to the plaintifT:c;' request for infonnation 

concerning a change Vandermeer prop<Jscd r.o make in a notice they received from 

Vandermeer dated July '31, 2012. Despite numerous follow up letters, MOE has not 

responded to the plaintiffs' concerns or request for iufonnation. 
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xiv) Ille Norm@l farm Pr11ctic~s Board 

170. On May 15, 2012, the plaintiffs filed an application in the Normal Farm Practices 

Protection Board to detennine whether the activities being carried on at the 

Vandermeer site are normal fonn practices. 

!71. Appended to the plaintiffs' npplication was a request for documentary disdosure 

from V<tD~~rme~r ... IM plalmiffs .s.o.ughl an .Qr.der compelll.ng Vandenneeno disclose­

all of the following documents and records: 

a) copies of all rec(lrds and supporting documentation submitted by Randy Ven 
Berkel in application for a Certificate of Approval to operate a Waste Disposal 
Site at 2021 Four Mile Creek Road; 

b) copies of all government approvals for the anaerobic digester, including design 
specifications, minimum distance separation calculations and any 
comideration that was given to the location of the digester; 

c) copies of any re<;ords considering !he potential for the digester posing 

envirorunental, health and safety risks; 
d) copies of all records describing the Respondent's anempts to mitigate the 

odour, noise, vibration and emissions from the digester, including any 
consultations that were made with third parties for same; 

e) copies of all documents showing the receipt of off form waste and al\ 

documents describing its content; 
f) copies of '111 signage at the site; 

g) copies of all documents related to the release of untreated biogas at the site, 

including each instance when rhe flare was in operation, its duration ~d why 

it was utilized; 
h) copies of all odour, noise and other nuisance complaints and particulars of any 

responses, actions ur measures taken or recommende<l to reduce or eliminate 
same; 

i) copies of any and ull m;ords confirming the enrolment and completion of the 

Biogas Systems Operators' course by personnel employed by the Respondent 
and any other training for employment at the site; 

j) copies of all records pertaining to health and safety precautions at the site, 

including emergency preparednes$ measures and procedUTes and staff training 

at the site; 

k) copies of the resullo of any and all analyses concerning emissions, metal 

concentrations, noise, vibrations and odour emanating from the site and also 

the nutrient content of the digestate; 
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1) copies of any and all information and records concerning the quantities of 
di gestate transferred off-slte and particulars concerning !ts 11nal destination and 

use; 
m) copies of all the Respondent's annual reports concerning 1he operation or rhe 

digester; 
n) copies of ariy and all charges under environmental lcgbslation rcl>i,ting to the 

operation of the digester; and, 

o) copies of all applications for government funding of the digester project, 
inCiuCiing any Mct ii.ii ~esp~ru~s-fillci-~Jiri:o~rtls thereio:... .. . .. .. .. . . ····· - .. 

l 72. On August 2, 20 I 2, Chaimum little made an Order for a four day hearing 

corrunencing on N overnber 13, 2012. 

l 73. Chainnan Little ordered that all documentary evidence was to be exchanged on or 

before September J4!h at 12:00 noon. His Order did not respond to the plaintiffo' 

request for documentary disclosure nor specify the naturi; of the documents 

Vandermeer was 10 disclose. Disclosure was to be made on a voluntary basis without 

any guidelines or supervision by the.Board, with the Receiver determining relevance. 

174. On August 15, 2012, the plaintiffs wrote to OMAFRA seeking a status report on 

their Freedom nf Information request. 

l 75, On August 20, 2012, OMAFRA advised the plv.intiffs that li would not make 11 

decision on their request unlll September 7th and that third parties, (whom the plaintiffs 

beli1;wed were related to or in the employ ofVandermeer), would have 30 days to appeal 

their decision, following which records >e$poosivc to the request would be released, 

wilh any necessary redactions. 

176. In a letter dated September 5, 2012, Vandenneer's Receiver advised the plaintiffs 

th11t it was concerned ubout jeopatdizing any sale of the Vandenneer property and as a 

consequence, would be providing only limited disclosure to the Board, As u condition 

of receiving even chis limited disclosure, Vandenneer's Receiver d~manded that the 

plaintiffs an.cl their counsel sigrt an underW<ing agreeing not to use the documents for 

any purpose as they contained "sensitive commercial infounation." 

177. The plaintiffs took the position thut the undertaking was over-broad as many of the 

listed documents, including Minutes of the Vandermeer Working Group, could not be 

'J 
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classified as "sensitive commercial infonnation." Accordingly, they asked the Receiver 

to reconsider its position and to state grounds for each claimed confidence. 

178. Jn a letter dated September l 2, 2012, the Receiver presented a redrafted undertaking 

for lhl.'l pla;nliffs to sign but, also, indicated that as it w~s responding to 1111! applicaw\ln 

as the Receiver, and not us Vandermeer. Conseque1llly, the Receiver stated did not 

"know whether Uiere is other documentation that exists that is relevant to the issues in 

· this pro-ceedfiig: ·c;r· that 'infgi1t ·;ih~;,~i~~-£;J] ~ithl~··a;~~~~~~ ~f t~e 1;s~ .. ~e1 ~~~-~~-~~~~ 
a.pplicl'ltion." The Receiver conunltted to making "best efforts" to produce otoer 

specific documents on request, provided it determined they were relevant. 

179. On September 141
\ the plaintiftS wrote to the Board to advise of the state of its 

attempt to obtain documentary disclosure through its various Fl'eedom of Information 

requests, to give notice that it would not be able to meet the Board's timetable for 

disclosure and to request an Order for written il)terrogatories. 

180. Also on September 14th, the plaintiffs wrote to the Receiver advising that its requesi 

for au und~rtaking was contrary lo the Board's Rules. 

18 l, The Receiver replied on ihe same date by asserting that the plaintim htid "<m 

ulterior purpose" in seeking dlsclos\ll'e. 

182. On September 18'\ the plaintiffs wrote to the Board to express their concerns about 

the lack of disclosure im.d to question whether the proper parties were before the Board. 

They noted that the Receiver had not disclosed any odour complajnrs, any internal 

OMAFRA documents concerning odour, seagull and tly issues or the composition of 

the materials placed in the digester to produce gas; farm practices at Vs.ndenneer; 

classification of the digestate; emails concerning problems with peach trees loca.te<l 

around the digester; crop damage from ammonia; or any safety manuals or particulars 

of any specialized training Vandermeer's employees obtained to operate the digester. 

183, In light of the lack of disclosure, the plaint.iffs raised concern about the fairness of 

the hearing and reiterarnd their request for written interrogatories pursnant toss. 28 and 

3 l of the Board's Rules. 

l 84. The plaimiffs wroie to the Board again on October 18th requesting an udjournrnent, 

direc.ting the Board's attention to the continuing problem they were having obtaining 

disclosure and expressing concern that as the Board had nor yet rukd on written 

,j 



interrogatories, the timing of the docurneutary exchange would not permit follow up 

questions or an opportunity to re1ain experts. The Receiver objected ta the pl11i.ntiffs' 

request and claimed that it would be prejudiced thereby. 

· 185, On October 181h, the Board sent the plaintiff's a Notice of Hearing whii;h was 

signed by its Secretary who snned the Board's address as: "OMAFRA, l Stone Road 

West, Guelph Ontario NJ G 4Y2.." 

Bias: The Bo;uq is not impartial 

I S6. The Board shares offices JJ.nd staffwlth OMAFRA. 

187. Vandermeer obtained funding for its project from OMAFRA. 

l 88. OMAFRA employees have nn on-going relatiops,)lip with Vandenneer and its staff. 

189. OMAFRA employees worked with Vandermeer to have its pomace and digestate 

exempted from the EPA and Nutrient Management Acl regulations, In un email dated 

September 11, 2009, Don Hilborn of OMAFRA wrote to three other OMAFRA 

employees stating that "we need to get pomace allowed." 

190. OivIAFRA's employees arc members of the Vandermeer Working Group. They 

have been working with Vandenneer to respond to the plaintiffs' odour and other 

complaints. 

191. On May 27, 20 I 0, well after all approvals had been granted, Jake DcBruyn, 

OMAfRA 's main contact person on the Vandenneer project at that time, sought the 

assistance of another OMAfRA employee to develop a safety manuaJ for Vandermeer. 

The Board refused tQ order disclosure 

l 92. To address the problems they were having obtaining disclosure, the plaintiffs asked 

the Board to allow it to make written interrogatories ofVandenneer. 

193. On October 22, 20 l 2, the Board decided that it would review the plaintiffs' list of 

questions, determine their relcvMcy and forward only those considered relevant to the 

Receiver who would then decide on which questions it would answer. The Board left 

scheduling responses to the parties, with a. residual jurisdiction to intervene as 

nec.e~sary. 



194. By letter dated October 31 '\the Receiver advised as to iIS three witnesses. T\vo of 

its ·witnesses were OMAFRA .;imployees and the third, an employee of MOE. As a 

result of this information, the plaintiffs again \\Tote to the Board to express concern 

over the \nck of an even playing field. Given the lack of disc.Josure, the plaintiffs 

polnted o\lt th<:: advantage the Receiver would have at the heuring M the plaintitrs still 

had not re:ceived responses to their POI requests nor any disclosure from Vandermeer. 

me ·plaintiffs· re1terated'thefr'i'equest for an ~dj'oi.iiiirrieni, · ··· ·· 

195. On November 6, 2012, the Farm Board rejected the pll'lintiffs' request for au 

adjournment. 

196. On November 71
h, six days before the scheduled heating, the Receiver delivered its 

document brief. It refused to provide any financial infonnation showing whether its 

income is from growing flowers or selling renewable energy to the grid and if both, in 

what proportion. 

197, On November J 3°', the parties attended at the Board. Following a lengthy 

discussion that was conducted in front ofVandermeer's chief witness who is employed 

by OMAFRA, the Chair granted an adjournment on terms, rescheduling the hearing for 

February 19, 2013 without making any Orders concerning the disclosur~ of evidence. 

198. The plaintiffs withdrew their application on December T\ citing the Board's lack 

of impartiality, lack of structural Independence, bias and errors of law in its hru<dling 

of the disclosure issues. The plaintiffs also b.ad concerns 11S to whether the proper 

parties were before the Board. 

J 99. On December 13th, the Receiver wrote 10 the Board accusing the plaintiffs of 

abusing the Board's process llild reiterating its request to have the application 

swnmruily dismissed "because the ~pplicants were so obviously nol prepared to 

proceed, and had abused the process of th~ trib1,mal." In closing ils letter, the Receiver 

stated: "linless the application is dismissed, these applicants will be allowed to 

i.:onti.nue to bring the admlnistr11tion of justice through this tribunal into disrepute." 
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V. LIABILITY OF THE DEFENDANTS 

i) Strict Liabili!)'. 

200. The activities on Vandermeer's property constitute n oon-naturnl usage of the !Md 

in the area where the plaintl~~-~i~'.:._and wher~_.\r~~.e~oor conduc~s,-~ts,,ti:lsi!less in 

tbaf; 

a. the plaintiffs grow fruit for human con~umplion and as such rcqi1irc no permits. 
pcnnissions, public consultations, notices or studies to farm while the activities 
on the Vandennee-r property are not properly characterized as "farming" since 
they require legal authorizations, pennits, approvals, warning signage, notices, 
inSpections, safety precautions, emergency planning and specialized training; 

b. the plaintiffs farm their land while the Vandermcer's property grows flowers in 
greenhouses and uses agricultural products w manufacture somel.hing lhaL 
caxmot be grown, planted, harveBted or enten llJld which is therefore a non­
agrlcultUial product, namely energy; 

c. the practices in the area where the plaintiffs live support fruit farmlng while the 
escEipe of gases into the air and water table from stockpiling rotting grapes and 
other feedstocks and operating the digester endanger the continued viability of 
the plaintiffs' orchard; 

d. while the plaintiffs experience variable profits and losses depending on sale of 
the yield from the year's crop of edible agricultural ·products, Vandermeer 
makes a consistent and predictable profit from selling renewable energy under 
a long-term contract; 

e. while the farming activities on the plaintiffs' property contribute to purifying 
the air and creating sweet smells, the activities on the Vandermeer property 
create odour and greenhouse gas emissions; 

f. the )and in the o.reu where the plaintiffs live poses no health or safety risks to its 
neighbours while the activities on the Vandermeer property pose a significant 
risk of hann to human health and the signage around the property reflects this; 

g. Vandenneer's property stores a substantial quantity of methane gas which is 
not usually found in greenhouses or on small tender fruit farms and which is a 
dangerous greenhouse gas that is: highly flammable and poses an explosion risk 
that if materialised, couJd cause imparable han::n to the: plaintiffs. Methane off· 
gas can also penettnte the interiors of buildings, displacing oxygen and 
expo~ing occupants such as the plaintiffs to significant levels of methane and 
creating a risk of explosion and harm to human health; 

h. the lictivitie:s on Vandermeer's property create traffic ofa character, nohe and 
duration that is out of character 'i'tith the traffic and noise patterns in the quiet 
rural neighbourhood that surrounds i1; 

i. rhe land in the area where the plaintiffs live is wanned by the sun and open to 
the elements, the seasons and the natural environrni::nt while the Vanderrneer's 
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property has largely been covered over by greenhouses, gravel roads, unsightly 
equipment. 1;torage bunkers, tonks and a 1arge open flare; 

j. while safety on tho Vandenneer property depends on releasing excess gas in an 
uncontrolled manner through !II1 open flare which runs for days and weeks on 
end, open flares Me not fo\JDd on any other properties In the area and no other 
property poses comparable health and safety risks to its neighbours; 

k. whiie neighbouring farms employ temp-0racy migrant workers with no 
specialized training to tend to and pick crops, Vandermeer employs full·time, 

.. l~ng~~.~~~ .~i:m~lgy~e.li -~,yho. require .. significant. sp~ialized knowledge; training 
and supervision and who enjoy benefits and working condition:> that more 
closely resemble factory workers than farmers; 

l. while fruit pickers working on the plaintiffs' farm would not normally be 
exposed to any health or safety risks during the course of their employment but 
for the digester, employees at the Vandermeer property IU'1,; iit risk of explosion; 
asphyxiation; disease; excessive noise and hydrogen sulphide poisoning; 

m. while anaerobic digesters are usually used to handle excess animal manure at 
large cattle, poultry and swlnc operations and to control odour from manure, 
Vandermeer's digester was never used to control odour from excess on-fann 
animal waste and in fact does not \l$e prnportionally 50% by vol\lme of manure 
as a feedsrocl<. As a result, exctJSS animal waste is not a local concern that 
requires 11 remedy; 

n, as Vandermeer's digester uses less than the 50% by volume of manure as 
required b}' Ontario regulations, it is processing ind\lstrial waste which ls au 
uunatural use of prime agricultural lands; 

o. wbile the plaintiffs only buy the amo\int o-f energy they require for themselves 
and to operate their farm, the Vandermeer property creates more energy thfill is 
needed to heat its greenho1:1s¢; 

p. the feedstock Vandermeer \lses, its open storage, and raw input are a cause of 
many on-going odour and vector problems that the plaintiffs have been 
experiencing; 

q. although V;mdenneer's property is zoned for mixed agricultural and residential 
uses, it's being \lsed to generate energy for commercial sale, which is neither a 
residential or agricultural use; 

r. !he activities on the Vandermeer property are hannful to the long-term interests 
of local agriculture. While Va.ndermeer's property is in a protected tender fruit 
area, greenhouse cultivation offlowers can be conducted anywhere. Using the 
property to generate energy for commercial sale is contrary to the local land use 
and opposed to the long-term interests oflocal agriculture. These activities will 
negatively impact the local agriculture industry, reduce any carbon n:dudiofl 
benefits and ~Ompete with local agriculture if farmen decide to grow crops 
specifically M a feedstock for creating energy. 

201. The escape of gases, odour, noise, and vectors from Vandermeer's non-natural 

usage of ((llld has interfered with the plaintiffs' use and enjoyment of their property 

causing the plaintiffs' damage. 

I ., • 
I / I 



202. The plaintiffs abo state that the conversion of off-fru:m waste at the Vandermeer 

site to commercial energy is not a normal farm practice. 

203. There are significant health, safety envirorunental and economic risks associated 

with anaerobic rligesters. Normal farm practices do not present these risks to 

neighbouring farms. 

204. The plaintiffs state that Vandermeer is strictly liable to them. 

!I) Nuisi.mce 

a) Prtl'ate Nuisance 

20.S. ·nie plaintiffs state mat using prime agrkulturnJ lands to dispose of w0,s1e is not a 

nom1al form practice. 

206. The plaintiffs further state that the odow-, noise, pests, trnffic, seepage, 

contamination, emissions, fumes and esc11.pe of gases from the Vandermeer site have 

cavsed unreasom1t>le damage to their property and unreasonable interference wilh the 

enjoyment and use of their property. 

207. Emissions from the digester have caused physical damage to the plaintiffs' crops 

and economic loss, u.ureasanably interfering \\~th the plaintiffs' enjoyment and use of 

their property. Emissions from the di~ester have also ca~ed the plaintitrs physical 

harm, discomfort and incomrenience. 

20S. Vandermeer owns the land on which the digester is situated, manages and controls 

the Operations of lhe digest~ and/ or the Waste Disposal Site and is therefore liable to 

the plaintiffs for th.e nuisances that originate from it. 

b) Public Nuisance 

209. The p1ain1iffs submit that the siting and operation of the Waste Disposal Site has 

created a public nuisance. 

210. The plain1itfs further submit that the operation of th~ Maerobic digester 

unreasonably interferes with the comfort and convenience oft.he persous residing in or 

coming within the sphere of its int1uence in that it 

a. creates excessive noise ttnd interferes with public rights of passage on a public 
roadway; 
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b. poses hea!1h und safety risks from air contamination and offensive. odour.: and .• 
c. lnterferes 11v1th rhe proper operation of the SLOMA drain and other 

watercomsc:s. 

211. The plaintiffs state that us the defendant NOTL is responsible for planning and 

granting building approvals, it knew er ought to have known that locating nn anaernbic 

digester on a small farm property in a prime agricultural area was contrary to good 

planning principlcs-·m; ·it-would·· create -~on.stan'! tratirc;·emiSsions, noffe, odour'and .. 
vectors, causing a public nuisanc~. 

212. The plaintiffs state that as the defondants MOE and OMAFRA have regulatory 

authoriry for environmental planning and approvals ln Ontur\o, they knew or ought to 

have known that locating an anaerobic digester on a small pToperty in a prime 

agricultural area wouJd create constant traffic, emissions, noise, odour and vectors, 

causi.ng a public nuisance. 

2 !3. The plaintiffs state that using prime agricultural property as a Waste Disposal site 

creates fill lUlTeasonable and substru1tial inte.rference with public rights and in particu[ar, 

the right to 11 healthy environment in section 7 of the CanadiEIIl Charter of Righfs and 

Freedoms. 

214. The plaintiffs plead aJ:td rely upon s. l 03 of the Envlronmenraf Bill of Rights, S.O. 

1993, C.28, penuitting any person who has suffered personal injury or direct economic 

loss as a result of a public nuisance causing harm to che envirorunent to bring an action 

in respect of such losses. 

2 l 5. The plaintiffs state that the defendants Vandenneer, NOTL rmd Ontario are liable 

to them. 

iii} Trespass 

216. The plaintiffs state that Vandermeer has discharged or hl!.s caused the discharge of 

emissions onto their properry causing damage and iutcrforence with the use and 

enjoyment of their land. 

217. The plaintiffs therefore state that Vandermeer is liable to them in trespass. 
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iv) Negligence 

2 L 8. The plaintiffs claim negligence against all defendants. 

a) Vandermeer Nurseries 

219. The plaintiffs state that Vandermeer owed them a duty of care and was negligent in 

th~'.ik. . ·-·-- ........ -- .................. .. ······---·· .... . 

a. misrepresented to NOTL the nature of its proje.ct; 
b. misrepresented to NOTL the likely effe~ts of its project; 
c. misrepre~ented to NOTL that there would be no escape of giises and no odours 

from the digester; 
d. misrepresented that its project was ti small scale on fann project; 
e. failed to notify the plaintiffs about its application for a Certificate of Approval 

to convert their fann property into a Wru:ite Disposal Site; 
f minimized and/or misstated rhe impacts of its digester on neighbouring farms; 
g. failed to mitigate the adverse effects of its operation, including but not limited 

to: odour; noise; and vectors; 
h. failed to develop a safety mllilual; and, 
i. failed to properly train its smff to operate, regulate, inspect and monitor the 

anaerobic digester and related activities cm its property. 

220. The plaintiffs state that Vandenncer knew or ought to have known it w~ reasonably 

foreseeable that the anaerobic digester and emissions from the digester would pose 

health, safety and nuisance risks to the Zhgers, interfere with the use and enjoyment of 

their prop.erty, diminish their property's value, cause physical damage to the plaintiffs' 

crops and economic Joss. 

221. A$ a result of Vaodermeer's negligence, the plaintiffs have suffere<i a dimmution 

in the value of their property, crop loss and physical harm, discomfort and 

inconvenience, 

bl CEM Eng1neering 

222. CEM owed the plaintiffs a duty of CHIC in that the pluintiffs are adjacent property 

owners who wtre mostly likely to be affected by the siting of an anaerobic digester on 

the V anderrneer property. 

223. It was reasonably foreseeable that the plaintiffs would be exposed to any adverse 

effects of the digester. 



224. CEM was responsible for designing the digester and fOr designing the facllicy to 

minimiz;e odour emissions and especially emissions wheu materials are transferred into 

a storage facility aud transferred from the storage facility into the mixed anaerobic 

digestion facility. 

225. CEM was negligent in Chat It: 

a) nrisrepresented ro NOTL that the Vandermeer project was an on-fann projcct when 

··· rt knew or·ouglirfoliave kiiown £1iat Vanderiiieer hid.app!fod"ofWas Confoiriplafing .. 
a.pplying for a RESOP progrtun contract; 

b) misrepresented to NO'l'L that anaerobic digestion produces no odours; 

c) misrepresented to NOTL that the concrete vessels it designed were completely air 

tight when they are not and allow putrid odours to escape; 

d) mtsrepresented to NOTL \ha.t odours "have no oppommlty to escape" when in fact 

they have and have caused and continue to cause the plain tills' dll.mage; 

e) misrepresented that "Should [odours] escape, then anaerobic digestion (in the 

absence of oxygen) would ceuse"; 

f) failed to establish the approp:riatc set-back requirements for lhe nearest odour 

receptor; 

g) knew or ought to have known that the digester would be using significantly less 

than 50% manure; 

h) knew or ought to have known that the digester wcis designed to utilize more thun 

25% off-form waste; 

i) knew or ought to have known Vandermeer required MOE approval to operate its 

digester and should have obtained such o.pproval prior to seeking site plan approval 

from NOTL; 

j) failed to apply for a Renewable Energy Approval when it knew or ought to have 

known that Vandermeer's project is a renewable energy project; 

k) ens1Jre tha! the facility was designed lo manage non~combusted bio-gas; 

J) failed to ensure that the methods the digester uses to store, treat and process 

feedstock un<l output minimize odour and other emissions; and, 

m) design~d a project that created sink holes on the she, endangering the p\aimiffs' 

property and lives. 
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226. As a result of rhese fail'ures, omissions and breaches, the plaintiffs state that CEM 

has caused them damage. 

c) The Ontario Power Authority 

227. The 0.PA owed the plaintiffs a duty of care in that the plaintiffs Me adjacent 

property owners who were !11ostly likely to be affected by the siting of an unaerobic 
· · digeilrei-· on ·tlleVfilictermeer prope.ny. · · ··-· ·· · .... · ... · · ·· · · ·· ·· ·· 

228. [t was rcr.isoruibly foreseeable that the plaintiffs would be expased to any adverse 

effects of the digester. 

229. The OPA was responsible for awarding Vandermeer a renewable energy contract 

in the form nf an RES OP or FIY contract 

230. The OPA was negligent in that it failed to ensure that the Vandermeer project 

obtained a Renewable Energy Approval. 

d) The Town of Niagara on the J,ake 

231. The plaintiffs state that NOTL owed them a duty of care und was negligent in that: 

i) it failed to formulate appropriate policies for protecting the un.ique 
agricultural land where the Vandenneer and Zirger farms are situated; 

ii) failed to take a precautionary approach to siting the digester on specialty 
crop lands zoned for tender fruit growing; 

iii) failed to take a precautionary approach to considering and deciding to 
approve V andermeer's application for site plan approval, bnilding permits 

and the relocation of the Sloma drain thereby breaching the plaintiffs' s. 7 

Charte1· rights; 
iv) failed to consider and impose the appropriate set back distances; 
v) approved the project despite the fact that it did not comply with the Nutrient 

lvfanc:Jgement Acr and Regulartons; 
vi) relied on CEM Engineering's sw.tements with respect to the operation of the 

digester and the odours it would create without independent verification or 
study; 

vii) approved the project when it violated zoning by-laws and the total lot 
coverage exceeded by-law limits; 

viii) failed to consider bow changes to the materials inputted into the 
Vandermeer digester would impact on its consideration and approval of th~ 
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project, and, in particular, impact on whether the project still met the 
regulatory criteri11 for "agricultural purposes," and "on-form" projects; 

ix) foiled to consider how legislative changes to the laws applicable to the 

project would impact on its consideration and approval; 

x) failed to impose a condition that in the event that Vandermeer sought to 
change the inputs to its digester, that it would have to initiate a. new 

application illld rezone its property appropriately; 

.... ~i) _ . _ .. f i!.Uesl. to bnpo~c. .a .. condition.that. in .the. event.that Vandermeer-eht\J'lged its··· · 

inputs and applied for l1. MOE Certificnte of Approval to convert iti fonn 

into a Wi'13te disposal site that public notice and her.irings would be required 
to properly assess the pr0ject, its impacts a:nd the potential harms; 

xii) failed to impose appropriate additional conditions to protect the plaintiff's 

in the even1 that V!l:!ldermeer obtained Ontruio's approval to make changes 

to the project und feedstock; 

xiii) granted Vandermeer Nurseries municJp?ll approvals on the basis of 

insufficient iu.formation before Ontario hiid revicwe<l and 11pproved the 

project; 

xiv) failed to impose, remove Dr alter the land use controls placed on the 
Vandenneer property rm.ct project; 

xv) failed to notify the plaintiffs ofVandenncer's appl.ication to change the use 

of their property; 
xvi) failed to notify the plaintiffs of Vandem:ieer's application to build an 

imaerobic digester on its property; 
xvii) failed to establish legal standards for the use of anaerobic digester 

technology in the municipwity; 

xviii) failed to convene a public hearing to consider Vandermeer's application for 

building permits; 
xix) faikd to properly assess Vanoem1eer's application for site plru, approval; 

xx) failed to require Vandermeer to provide a scale drawing showing the 

relationship between the anaerobic digester and neighbouring land uses, 
including neighbours' residences, lot lines and adjacent public roads: 

xxi) failed to perfonn a Minimum Distance Separation calculation properly and 

prior to grantlng Vandermeer building penn.its; 

xxii) failed tu require Vandermeer lo conduct an environmental impact study and/ 

or air ~d odour dispersion modelling; 

xxiii) failed to inspect and enforce its property standards and nuisance by-laws, 
including the Noise, Zoning, Open Air Burning; PrD~rlY Standards and 
Clean Yards By-laws; 

xxiv) granted Vandermeer a butlding permit to construct structurc:.i th!tt 

contravened iis by·law~. relevant Ontario 111ws 1U1d regulatiQnS or, in the 
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alternative, that it failed to ensure compliance with its building permits and 
Site plan Etgreement and in particulflJ', foiled to enter the property to remedy 
odour, noise and vector complain1s and foiled to require ti1at Vandermeer 

provide a Nutrient Management Plan when it altered its material inputs; 
xxv) failed to require Vanderme~r 10 obt~ln a buUding permit for th~ storage 

bunkc:rs and failed to ensure that the bunktrs were properly enclosed to 
reduce odours IU1d other nuisanc-es; 

. xx vi), _f~l~~- t() .• ~~~1.:1!~.~~~.t-~.l .s.~~r_age.t~ .~~~ .. ~?"..er.e.~;.. ... . . . . .. 
xxvii) permitted Vandermeer to operate an open flare, exposing the plaintiffs to 

unreasonahle health and safety risks: 
xxviii) failed to consult appropriate third par!y experts: 
xxix) promised VandermeeT quick approval: 
xxx) foiled to impose spill mitigation measures to protect tl1e Sloma Drain and 

Four Mile Creek from impacts and potential spills from the site; 
)()(')(i) approved of a design which facilitated the creation of sink holes on the site 

and which poses a threat to the plaintiffs' property and lives; tllld, 
xxx ii) acted hastily, 

232. The Zirgers state that NOTL knew or ought to have known it was reasonably 

foresccuble that The facility and emissions from the anaerobic diges1er would pose 

health, safety and nuisance risks to lhe Zlrgers, intt:.rfr:re with the. use v.nd enjoyment of 

their property, diminish their property's value, cause physical damage to the plaintiffs' 

crops und economic loss. 

233. The plaintiffs state that Ontario owed them a duty of care which arises from 

Ontario's laws fllld various represcnt~tions OMAFRA and MOE made to the plaintiffs 

at \.he Working Group and in other forums (Uld was negligent in that it: 

a} did not protect and failed to take reasonable and adequate steps tD prorect the 
environment, human food crops. the plaintiffs and persons located near the digester 
from its adverse effect$; 

b) failed lO take a pret:autionary a.pprorrch to its consideration and upproval of 
V ().ndcrmeer' s -project; 

c) exempted Vandermeer's project from 1he Nurrienr Mcmagement Act and 
Regulations; 

d) foiled to impose a Nutrient Management Strategy/ Plan with a contingency plan; 

/ .. 



c) failed to advise 1he plaintiffs about Vandermeer's project and/ or application for n 
Certificate of Approval; 

f) foiled to hold public hearings about VMdermeer's project and/ or application for a 
Certificate of Approval; 

g) failed to conduct an environmental assessment or impact study about Vandenneer' s 
project and/or application; 

h) failed ro properly ~sess Vandenneet's application for <'I Certificate of Approval; 
i) failed to ensu.r:e that Vandem1eer's application met the requirements and regulatory 

· ··· J> :~~;?eJ°-~~;-Ci~~~~i1~~~~6rnee~efi};~~~~~0fro~~-~-~gtfI16~ !:~~work 
for renewable energy upprovals and environmental protection in the province of 
Ontario, thereby breaching same; 

k) failed to enforce the Grel!:n Energy Act by requiring Vandenneer to apply for a 
Renewable Energy Approval; 

l) pennitting Vandermeerto process off-fonn waste 
m) foiled to iinpose a Nutrient Management Strategy/ Plan on the project which 

de5cribes: the procedures that will be used to decide whether the off-faon material 
meets the Waste Regulation requirements; how any pennanent nutrient storage 
facilities for storage of off-faTITI material will meet the Waste Regulation 
requirements; the procedures that will be used ac the openuion to manage the 
digester's output to meet the requirements of the Waste Regulations; end, how 
Vandermeer's facility will meet the Waste Regulation reguirements; 

n) failed to classify the digest.ate as "waste" and subject it to waste regulation controls; 
o) failed to ensure that Vandenneer developed a safety manual; 
p) failed to conduct adverse effect studies; 
q) foiled to regulrne, inspect and monitor Vandenneer's facility; 
r) failed to impose any standards lO protect the Sloma br<iin which 1s located within 

.50 feet of the digester and Four Mile Creek (whjch empties into Lake Ontario); :md, 
s) approved the project when it is incompatible with local zon.ing and farming 

practices. 

234. The Zirgers state that Ontario knew or ought to have known it was reasonably 

foreseeable that the facility, anaerobic digester and emissions from the digester would 

pose health, safety and nuisance risks to the Zirgers, interfere with the use and 

enjoyment of their propeny, <Ii mini sh their propeny' s Vall.le, cv.usc physical darrmgc to 

the plaintiffs' crops and economic loss. 

235. The Zirgers state that Ontario knew or ought to have kno\\11 it was reasonably 

foreseeable that the Van<lenneer project qualified as a renewable energy project and 

should have been considered as such pursuant to s. 4 7.3 of the Envlranm~nlal 

Prorec1ton Act. . 

r· 
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v) Section 7 of The Chaner of Rights and Freedoms 

236. Anaerobic digestc::rs are incapable of making chemical contamirumlS in lhe 

materials used to create energy disappear. Digesters are known to emit nitrogen and 

sulfur oxides, particulate matter, carbon monoxide and ammonia and may also release 

other contaminants, 

.?.3 7 .... Air.. P9Hti~t~ wjth a ,rii~9g~nJ:ia.se (NQx.} JC:\~~S<q by th~ .µ\g~~Wr im.;. sim!liar f.9 .. 

those from an internal combustion engine. And while emission$ from vehicles are 

strictly regulated, tbc emissions standards governing digesters are low. 

238. Since the burning temperntures of methane are so low, the digester does not destxoy 

pathogens. The ammonia in the gasses coming from the waste materials will not be 

oxidized and will be released from the digester stiick directly into the atmosphere. 

239. V ande.rmeer flares excess gas which is not regulated and which creates a significan.1 

cisk of advc,si;: mental and physical health impucts. The plaintiffs live in a constant 

state of fear and worry and have lost a great (lea! of personal autonomy [µld control over 

t.heir health and well-being as a rcsuli of the Vandermeer project. The Director's 

decision and the Mini'sters' failures compound these impacts, 

240. The pluinliffs have b~en deprived of personal choices th11t most Canadians take for 

granted, such as not living in a constant state of fear for their health and safety and 

being able to work an<I engage in recreation outdoors. 

24 ! . The plaintiffs plead that the statutory process that granted Vandcrrnec.r approval to 

operate a Waste Disposal Sile next to lhe plaintiffs' property violates their right to 

security of the person as guaranteed by section 7 of the Canadian Charter of Righrs 

and Freedoms. 

242. The plaintiffs plead that Ontario violated section 7 of the Canadian Charter of 

Rlghfs 'ind Freedoms by: 

a) failing to have a plan to respond to the public, a safety and emergency 
managernent plan, and engineering rtssessment:s and environmemal reports to 
ensure lb.at the Vandermeer sile does nol cause harm to human health, the 
environment, archaeology or natural heritage; 

b) failing to conduct adverse impact studies on the Vandermeer projem prior to its 
approval; 

c) failing to require that public hearings be held to consider the µroject; 
d) failing to appropriately mon.itor emissions from the site; 
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e) locating a Waste Disposal Facility next to the plaintiffs' home thereby 
threatening the plaintiffs' physical and psychological well-being and safety; 

f) foiling to respond to the plaintiffs request for access to information couceming 
the project and its effects; and, 

g) perrninlng Vandenneer to make changes to its operations cm an ad hoc basis, 
without further review, study or approvals. 

243 The plaintiffs plead that there are adverSe health effects ca.used by havlng an 

· ··· · ·· anaerobic- digester lo~atect- ·so-dose tcr·their home;"·""fhey furtherplead that requiring 

them to prove these effects now reverses the burden of proof, violating section 7 of the 

Charter. 

244. The plaintiffs 1\lrther state that Ontario 't> d~"isiorl to grant V andcrmeer a Ccrtificiite 

of Approval was made in a manner that was contrary to the principles offo.ndamental 

justice in that Ontario has arbitrarily. without study, legishitcd a scheme that permits 

an anaerobic digester to be oper(lting in i\ mixed agricultural and residential i;-0rnmunity 

without investigating the possibility of adverse health effects. 

245. The plaintiffs further state that Ontario's decision was contrary to tbe principles of 

fundamental justke in that Onturio; 

a) failed to hold public heiirings to consider the project; 
b) foiled to assess the special nature of the Vandermeer site and surrounding 

agricultural lands: 
c) failed to conduct an environ.mental review of the project and its likely affect on 

tender fruit crops and trees; and, 
d) failed to consider the application of the precautionary principle. 

V. THE PLAINTIFFS' IN.nJRlES 

246. As u result of the ddend1rnts' vti.dous bre11ches, the plaint.iffs have suffered injuries, 

which include, but are not limited to: 

a. loss of use and enjoyment of their property; 
b. Joss of their cash crop production; 
c. loss of their peach trees~ 
d. loss of their property val uc; 
e. physicEl.l pain and discomfort; 
f, intern:1pted s\~ep; and, 
g. sucb further and other damages as may be advised prior to triul. 

l.. \,; i 



24 7 As a further n:sult of the defendants' various breaches, the plaintiffs have suffered 

pecuniary damages up to the present and will continue to suffer pecuniary damages in 

the future, the full particulars of which are 110t known at this time but will be provided 

ill or before the trial of this action. 

248. The plaintiffs state that the defendants' conduct demonstrates a wanton and carelcn 

disregru-d of the plaintiffs legal rights and is conduct that deserves this Court's sanction 

'ill 'tlie fol-m of agg;.-a~ated: p~-nitive and exemplary damages. 

249. The plaintiffs plead and rely upon the provisions of the Negligence Act, R.S.O. 

1990, c. N·l, as amended. 

250. The plainritfs propose that this action be tried in tne City ofToronto, in the Province 

of Ontario. 

MARSHALL KIREWSKIE 
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OakviUe, Ontario 
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Paul Marshall 
LSUC #: 33983T 

Cassandra Klrewskic 
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Court File No.: CV~13w496252 

BETWEEN: 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

RlCHARD ZJRGER AND JUDY ZIRGER 

-and-

Plaintiffs 

VANDERMEER GREENHOUSES LTD; MERIDIAN CREDIT UNION; HER MAJESY 
THE QUEEN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF 
THE ENVIRONMENT AND THE MINISTRY OF AGRICULTURE; THE ATTORNEY 
GENERAL OF ONTARIO; THE CORPORATION OF THE TOWN OF NIAGARA ON 

TH5 LAKE; PLANET BIOGAS SOLUTIONS; and CEM t;NGINEERING 

Defendants 

NOTICE OF DISCONTINUANCE 

THE PLAINTIFFS wholly discontinue this aation against the defendants, Vandermeer 
Greenhouses Ltd; Meridian Credit Union; Her Majesty The Queen ln Right of Ontario as 
Represented by The Ministry of the Environment and The Ministry of Agriculture; The 
Attorney General of Ontario; The Corporatiori of The Town Of Niagara On The Lake; 
Planat Bfogas Solutions; and CEM Engineering. 

NOTE: If there is a counterclaim, the defendant should consider Rule 23.02, under 
which the counterclaim may be deemed to be discontinued. 

NOTE: If there Is a crossclaim or third party claim, the defendant should consider Rule 
23.03, under which the crossclalm or third party claim may be deemed to be dismissed. 

Dated at Oakville, Ontario, this 23rd day of October, 2014. 
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Court File No. CV-14-10443-00CL 

BETWEEN: 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

MERIDIAN CREDIT UNION LIMITED 

and 

VANDERMEER GREENHOUSES LTD. 

Applicant 

Respondent 

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1995 c. 
B-3, as amended, section 101 of the Courts of Justice Act, R.S.0. 1990 c. C.43, as amended, and 
Rule 14.05(3)(g) of the Rules of Civil Procedure 

SECOND REPORT OF ZEIFMAN PARTNERS INC., IN ITS 
CAPACITY AS COURT-APPOINTED RECEIVER 

1. Pursuant to the Order of the Honourable Mr. Justice Spence of the Ontario Superior 

Court of Justice (Commercial List) (the "Court") dated February 21, 2014 (the "Initial Order", 

a copy of which is attached hereto as Exhibit "A"), on the application of Meridian Credit Union 

Limited ("Meridian"), Zeifman Partners Inc. ("Zeifman") was appointed as Receiver (in such 

capacity, the "Receiver") of the Respondent, Vandermeer Greenhouses Ltd. ("Vandermeer"). 

2. Vandermeer is a cut flower chrysanthemum grower located in Niagara-on-the-Lake, 

Ontario. Vandermeer's primary production area is a ground crop with a plant capacity of over 5.9 

million stems. The property is 16.5 acres and includes a 275,000 square foot greenhouse (the 
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"Greenhouse") and two residences. Vandermeer also owns and operates an anaerobic digestion 

facility (the "Anaerobic Digester") capable of producing over 8,000 kwh of electricity a day. 

3. Prior to the Initial Order, Zeifman had been acting as a receiver privately-appointed by 

Meridian. 

PURPOSE OF REPORT 

4. The Receiver has filed this Second Report on an urgent basis in order to advise the Court 

of certain developments in this proceeding, and to seek an Order, among other things: 

(a) Dismissing or staying the application against Zeifman Partners Inc. commenced 

on February 24, 2015 by James Dell, Sophie Dell, Ron Quevillon, Charlene 

Quevillon, George Lepp, Erica Lepp, Richard Zirger, Judy Zirger, Dan Lavalle, 

Dino Lavalle, Mary Lavalle, Joan Bourk and Larry Bourk (collectively, the 

"Zirger Group") before the Ontario Superior Court of Justice in Toronto in Court 

File No. CV15-523653 (the "Application"); 

(b) Directing the Zirger Group to serve its materials on all parties on the service list 

in this proceeding (the "Service List"), including, in particular, Meridian; 

(c) Directing that the Receiver be indemnified in respect of costs in an amount 

determined by this Honourable Court to be reasonable and appropriate; and 

( d) Approving the activities and conduct of the Receiver and its counsel as disclosed 

herein. 
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BACKGROUND 

5. In 2012, Richard Zirger and Judy Zirger made an application to the Normal Farm 

Practices Protection Board ("NFPPB") dealing with substantially the same issues that are now 

complained of by the Zirger Group. Richard Zirger and Judy Zirger withdrew that complaint 

more than two years ago, on December 7, 2012. 

6. Pursuant to a Statement of Claim dated December 19, 2013 (the "Zirger Claim"), 

Richard Zirger and Judi Zirger commenced an action against Vandermeer, Meridian and various 

other parties. A copy of the Zirger Claim is attached hereto as Exhibit "B". 

7. On October 23, 2014, the Receiver was provided with a copy of a Notice of 

Discontinuance dated October 23, 2014 in respect of the Zirger Claim. A copy of the Notice of 

Discontinuance is attached hereto as Exhibit "C". 

8. By letter dated July 22, 2014, Ms. Cassandra Kirewskie of Marshall Kirewskie, legal 

counsel to Richard Zirger and Judy Zirger, contacted Gregory Azeff of Fogler, Rubinoff LLP, 

counsel to the Receiver, to advise that an application for leave to commence a proceeding before 

the NFPPB was being brought on behalf of Richard Zirger, Judy Zirger and a number of other 

individuals, and to request advice regarding available hearing dates for same. A copy of the letter 

dated July 22, 2014 is attached hereto as Exhibit "D". 

9. By email dated July 23, 2014 from Mr. Azeff to Ms. Kirewskie, the Receiver provided 

seven (7) acceptable dates in August and September for the hearing. A copy of the email dated 

July 23, 2014 is attached hereto as Exhibit "E". 
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. 10. By letter to the Receiver's counsel dated September 10, 2014, Ms. Kirewskie advised that 

her clients would not be proceeding with their application for leave to proceed before the Normal 

Farm Practices and Protection Board on September 18, 2014. Ms. Kirewskie requested advice 

regarding the Receiver's availability for a hearing in late October and early November, 2014. A 

copy of the letter dated September 10, 2014 is attached hereto as Exhibit "F". 

11. By letter dated September 10, 2014 from Mr. Azeff to Ms. Kirewskie, the Receiver 

provided its advice regarding available dates for the hearing in late October and early November, 

2014. A copy of the letter dated September 10, 2014 is attached hereto as Exhibit "G". 

12. By letter to the Receiver's counsel dated September 29, 2014, Cassandra Kirewskie took 

the position that the Receiver had not replied to her coITespondence of September 10, 2014, and 

advised that in the event she did not hear from the Receiver prior to October 2, 2014, the matter 

would be set down for a hearing on a date in November 2014, without regard to the Receiver's 

availability. A copy of the letter dated September 29, 2014 is attached hereto as Exhibit "H". 

13. By letter dated September 29, 2014 from Gregory Azeff to Cassandra Kirewskie, the 

Receiver reminded Ms. Kirewskie that it had in fact responded to her letter of September 10, 

2014, and provided her with a copy of such response. The Receiver also advised as to its 

availability for a hearing in November 2014. A copy of the letter dated September 29, 2014 

(without enclosures) is attached hereto as Exhibit "I". 

14. Under cover of letter dated January 16, 2015, Ms. Kirewskie delivered to the Receiver a 

set of draft affidavits, without exhibits, prepared in connection with a proceeding that she hoped 

to commence, and again requested the Receiver's consent for it to do so. A copy of the letter 

dated January 16, 2015 (without enclosures) is attached hereto as Exhibit "J". 



- 5 -

15. By letter dated January 27, 2015, the Receiver requested copies of the exhibits to the 

draft affidavits. A copy of the Receiver's letter dated January 27, 2015 as Exhibit "K". 

16. By letter dated January 27, 2015, the Zirger Group refused the Receiver's request for 

copies of the exhibits to the draft affidavits, and requested dates for the hearing of a motion to lift 

the stay of proceedings. A copy of the Zirger Group's letter dated January 27, 2015 as Exhibit 

"L". 

17. By letter dated January 29, 2015, the Receiver confirmed its availability for a hearing of 

the Zirger Group's motion during the weeks of February 23 and March 9, 2015. A copy of the 

Receiver's letter dated January 29, 2015 is attached hereto as Exhibit "M". 

18. By letter dated February 6, 2015, the Zirger Group requested the Receiver's availability 

for the entire month of March (after March 9) and the first week of April, 2015. A copy of the 

Zirger Group's letter dated February 6, 2015 is attached hereto as Exhibit "N". 

19. By letter dated February 12, 2015, the Receiver confirmed its availability for a hearing of 

the Zirger Group's motion for the entire month of March (after March 9) and the first week of 

April, 2015, providing a total of 12 available dates during that period. A copy of the Receiver's 

letter dated February 12, 2015 is attached hereto as Exhibit "0". 

20. By letter dated February 13, 2015, Ms. Kirewskie advised that the Zirger Group's motion 

for leave would proceed on March 25, 2015. A copy of Ms. Kirewskie's letter dated February 13, 

2015 is attached hereto as Exhibit "P". 
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21. By letter dated February 5, 2015 (but delivered March 6, 2015), the Zirger Group 

confirmed that its motion for leave would proceed on April 2, 2015. A copy of the Zirger 

Group's letter dated February 5, 2015 is attached hereto as Exhibit "Q". 

LATE DELIVERY OF MOTION MATERIALS 

22. As of March 26, 2015, the Zirger Group had not served its motion materials (or otherwise 

contacted the Receiver since March 6, 2015). Accordingly, at approximately 10:36 a.m. on 

Thursday March 26, 2015, the Receiver sent a letter to Ms. Kirewskie, advising that the Zirger 

Group was in breach of the Ontario Rules of Civil Procedure regarding service deadlines, and 

requesting that the Zirger Group confirm that the motion would not be proceeding on Thursday 

April 2, 2015. A copy of letter dated March 26, 2015 is attached hereto as Exhibit "R". 

23. At approximately 9:30 p.m. on Thursday March 26, 2015, Ms. Kirewskie sent a letter (by 

facsimile transmission) to Mr. Azeff, advising that the Zirger Group intended to proceed with its 

motion on Thursday April 2, 20 l 5, and that its materials would be delivered the next day. The 

letter did not come to Mr. Azeffs attention until the next morning (i.e., on Friday March 27, 

2015). A copy of Ms. Kirewskie's letter dated March 26, 2015 is attached hereto as Exhibit "S". 

24. In light of Ms. Kirewskie's response, by letter sent (by email) in the morning of March 

27, 2015, Mr. Azeff requested her availability for a chambers attendance before the Commercial 

List on either Monday March 30th or Tuesday March 31st. A copy of Mr. Azeffs letter sent the 

morning of March 27, 2015 is attached hereto as Exhibit "T". 

APPLICATION RECORD 

25. Ms. Kirewskie did not respond to Mr. Azeffs letter of March 27, 2015. However, at 

approximately 3:45 pm on Friday March 27, 2015, the Receiver's counsel received a full banker's 
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box containing the Zirger Group's materials, including a nine volume application record (the 

"Application Record") :filed in connection with the Application, as well as a Supplementary 

Affidavit, Factum and Book of Authorities. 

26. Meridian's counsel has previously raised these issues with Ms. Kirewskie. Attached 

hereto as Exhibits "U" and "V", respectively, are copies of letters from Meridian's counsel to 

Ms. Kirewskie dated September 18 and 26, 2014. 

27. The Notice of Application included in the Application Record (the "Notice of 

Application", a copy of which is attached hereto as Exhibit "W")) was issued by the Ontario 

Superior Court of Justice on February 24, 2015 and is returnable April 2, 2015. The Notice of 

Application indicates that the Zirger Group is seeking a broad range of orders that go far beyond 

a request for leave to proceed, and includes grounds of relief under the Farming and Food 

Production Protection Act (Ontario), the Environmental Protection Act (Ontario), the Planning 

Act (Ontario), the Greenbelt Act (Ontario), the Nutrient Management Act (Ontario) and the 

Green Energy Act (Ontario). 

BREACH OF INITIAL ORDER 

28. The Receiver did not consent to the issuance of the Notice of Application or the 

commencement of the Application, and is not aware of any Order issued by this Honourable 

Court granting the Zirger Group the authority to do so. Until the late afternoon of March 27, 

2015, the Receiver was not aware that the Application had been commenced. The Receiver has 

consented only to dates for the hearing of a motion for leave to proceed. 

29. The Zirger Group (including its legal counsel, Ms. Kirewskie, in particular) knew of the 

Initial Order and was aware of the stay of proceedings and its effects. In fact, Ms. Kirewskie and 
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her partner, Paul Marshall, were present in Court when the Initial Order was made. The Zirger 

Group had the Notice of Application issued and commenced the Application despite such 

knowledge and awareness, in a deliberate and flagrant breach of the Initial Order. 

URGENT NEED TO ATTEND COURT 

30. The Application Record was delivered to the offices of Fogler, Rubinoff LLP late in the 

afternoon on Friday March 27, 2015 and the Application is, on its face, returnable Thursday 

April 2, 2015 (unless and until otherwise ordered by this Honourable Court). Mr. Azeff 

immediately wrote to Ms. Kirewskie to advise of the inappropriateness of the Zirger Party's 

conduct in breaching the stay of proceedings, its late delivery of its voluminous materials and its 

failure to bring the matter before the Commercial List. Mr. Azeff notified Ms. Kirewskie of his 

intention to attend before the Commercial List at a 9:30 chambers attendance on Tuesday March 

31, 2015. A copy of Mr. Azeff's second letter of March 27, 2015 is attached hereto as Exhibit 

"X". 

31. In the interim, out of an abundance of caution the Receiver has had to commence its 

review of a significant amount of material in a very brief period of time, expending further estate 

resources. However, due to the late service and large volume of materials, the Receiver's counsel 

will have no ability to properly review and consider the Application Record and other materials, 

conduct any cross-examinations of the Zirger Group's affiants, or prepare and file any 

meaningful written responding materials. 

COST AWARD 

32. Since July 2014, the Receiver's counsel has attempted to accommodate the Zirger Group's 

supposed desire to proceed with a motion for leave. Upon receipt of each request by the Zirger 
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Group for dates available for the Zirger Group's motion, the Receiver's counsel responded 

promptly and provided a number of options. Once confirmed, the Receiver and its counsel 

reserved the date in their respective calendars. In some instances the Zirger Group did not even 

notify the Receiver that it would not be proceeding; it simply didn't serve materials and took no 

further steps. In other instances, the Zirger Group notified the Receiver sho1ily before the hearing 

date that it would not be proceeding as previously scheduled, and requested that the Receive 

provide new dates. 

33. As a direct result of the Zirger Group's pattern of repeatedly requesting dates and then 

failing to proceed, and other conduct in this proceeding, the Zirger Group has continuously and 

cavalierly wasted estate resources. In particular, the circumstances surrounding commencement 

of the Application and delivery of the Application Record, in flagrant breach of the Initial Order, 

are such that the Receiver is of the view that it would be fair and appropriate for this Honourable 

Court to hold the Zirger Party responsible for the resulting costs incurred by the Receiver. 

34. Attached hereto as Exhibit "Y" is a schedule setting out the approximate amounts 

incurred in response to the Zirger Group's conduct since the commencement of this proceeding. 

The schedule indicates that a total of approximately $24,000.00 has been spent in response to the 

Zirger Group's activities, conduct and correspondence since July 2014, including an amount of 

approximately $6,596.00 incurred in connection with the preparation of this Second Report (but 

not including the associated urgent attendance before the Commercial List). Such costs do not 

include the significant costs incurred by Zeifman and paid by Meridian prior to the comi 

appointment under the Initial Order, in responding to the NFPPB application that was ultimately 

withdrawn. 
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REFUSAL TO SERVE MATERIALS ON SERVICE LIST 

35. The Zirger Group has refused to serve its materials on Meridian, despite it being the 

applicant in this proceeding and the repeated requests of both Meridian and the Receiver that it 

do so. Attached hereto as Exhibit "Z" is a copy of an email co1Tespondence trail among the 

parties, in which the Receiver's counsel and Meridian's counsel request that Ms. Kirewskie serve 

the Zirger Group's materials on Meridian. 

36. Meridian is the highest-ranking secured creditor, and is owed a substantial amount by 

Vandermeer. Meridian was the applicant for the Initial Order, is on the Service List and clearly 

has an interest in any proceeding by the Zirger Group in connection with Vandermeer and its 

outcome. The Receiver is not aware of any legitimate basis upon which the Zirger Group can 

refuse to serve its materials on Meridian and the parties on the Service List. 

37. The Receiver recommends that this Honourable Court issue an Order directing the Zirger 

Group to serve any materials filed in this proceeding or any other proceeding in respect of 

Vandermeer in the future on all parties on the Service List including, in particular, Meridian. 

CONCLUSION 

38. For all of the above reasons, the Receiver respectfully requests that this Honourable 

Court issue an Order: 

(a) Dismissing or staying the Application commenced by the Zirger Group; 

(b) Directing the Zirger Group to serve any materials it may file in this proceeding in 

the future on all parties on the Service List, including, in particular, Meridian; 
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(c) Directing thut the Receiver be indemnified in respect uf costs in an amount 

determined by this Honourable Court to be reasonable and appropriate; and 

(d) i\pproving the activities and conduct of the Receiver and its eounscl as Ji:icloscd 

herein. 

March 30, 2015 

,,, ... ----·--~ 
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Court File No. CV-14-10443-00CL 

BETWEEN: 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

MERIDIAN CREDIT UNION LIMITED 

and 

V ANDER.MEER GREENHOUSES LTD. 

Applicant 

Respondent 

APPLICATION UNDER section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1995 c. 
B-3, as amended, section 101 of the Courts ofJustice Act, R.S.0. 1990 c. C.43, as amended, and 
Rule 14.05(3)(g) of the Rules of Civil Procedure 

FIRST REPORT OF ZEIFMAN PARTNERS INC., IN ITS 
CAPACITY AS COURT-APPOINTED RECEIVER 

1. Pursuant to the Order of the Honourable Mr. Justice Spence of the Ontario Superior 

Court of Justice (Commercial List) (the "Court") dated February 21, 2014 (the "foitial Order", 

a copy of which is attached hereto as Exhibit "A"), on the Application of the Applicant, 

Meridian Credit Union Limited ("Meridian"), Zeifman Partners Inc. was appointed as Receiver 

(in such capacity, the "Receiver") of the Respondent, Vandermeer Greenhouses Ltd. 

(''Vandermeer"). 

2. Vandermeer is a cut flower chrysanthemum grower located in Niagara-on-the-Lake, 

Ontario. Vandermeer's primary production area is a ground crop with a plant capacity of over 5.9 

million stems. The property is 16.5 acres and includes a 275,000 square foot greenhouse and two 
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residences. Vandermeer also owns and operates an anaerobic digestion facility capable of 

producing over 8,000 kwh of electricity a day. 

PURPOSE OF REPORT 

3. The Receiver has filed this First Report in order to update the Court regarding its 

activities and in support of a Motion seeking an Order, among other things: 

(a) Approving the activities and conduct of the Receiver and its counsel as disclosed 

herein; 

(b) Authorizing the Receiver to borrow an amount of up to $1,000,000 in order to 

fund the cost of the receivership proceeding; and 

(c) Approving the fees and disbursements of the Receiver and its legal counsel. 

RECEIVER'S ACTIVITIES 

4. Since the date of its appointment under the Initial Order, the Receiver has engaged in the 

following activities: 

(a) Communicated with creditors and other stakeholders; 

(b) Responded to and managed legal claims commenced by third-parties against 

Vandermeer and the Receiver, among others; 

(c) Negotiated and entered into the Supply Agreements (as defined below); 

( d) Managed various operational matters including: 

(i) staffing and human resources, 
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(ii) purchase of grinder and accessories for operations, and 

(iii) repair and replacement of digester equipment as required from time to 

time; 

( e) Communicated with third parties expressing an interest in acquiring Vandenneer's 

prope1iy (the 11Property"); 

(f) Entered into a sho1i-te1111 lease with Green Tower Industries Inc. ("GTH"); and 

(g) Negotiated transaction terms with prospective purchasers of the Property. 

STATUS OF LITIGATION 

5. Pursuant to a Statement of Claim dated December 19, 2013 (the "Zirger Claim"), 

Richard Zirger and Judi Zirger commenced an action against Vandenneer, Meridian and various 

other parties. A copy of the Zirger Claim is attached hereto as Exhibit "B". 

6. On October 23, 2014, the Receiver was provided with a copy of a Notice of 

Discontinuance dated October 23, 2014 in respect of the Zirger Claim. A copy of the Notice of 

Discontinuance is attached hereto as Exhibit "C". 

7. By letter dated July 22, 2014, Marshall Kirewskie, legal counsel to Richard Zirger and 

Judi Zirger, contacted the Receiver's counsel to advise that an application for leave to commence 

a proceeding before the No1111al Farm Practices and Protection Board was being brought on 

behalf of Richard Zirger, Judi Zirger and a number of other individuals, and to request advice 

regarding available hearing dates for same. A copy of the letter dated July 22, 2014 is attached 

hereto as Exhibit "D". 
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8. By email dated July 23, 2014 from Gregory Azeff of Fogler, Rubinoff LLP, counsel to 

the Receiver, to Cassandra Kirewskie of Marshall Kirewskie, the Receiver provided seven (7) 

acceptable dated in August and September for the hearing. A copy of the email dated July 23, 

2014 is attached hereto as Exhibit "E". 

9. By letter to the Receiver's counsel dated September 10, 2014, Cassandra Kirewskie 

advised that her clients would not be proceeding with their application for leave to proceed 

before the Normal Fam1 Practices and Protection Board on September 18, 2014. Ms. Kirewskie 

requested advice regarding the Receiver's availability for a hearing in late October and early 

November, 2014. A copy of the letter dated September 10, 2014 is attached hereto as Exhibit 

"F". 

10. By letter dated September 10, 2014 from Grego1y Azeff to Cassandra Kirewskie, the 

Receiver provided its advice regarding available dates for the hearing in late October and early 

November, 2014. A copy of the letter dated September 10, 2014 is attached hereto as Exhibit 

"G". 

11. By letter to the Receiver's counsel dated September 29, 2014, Cassandra Kirewskie took 

the position that the Receiver had not replied to her correspondence of September 10, 2014, and 

advised that in the event she did not hear from the Receiver prior to October 2, 2014, the matter 

would be set down for a hearing on a date in November 2014, without regard to the Receiver's 

availability. A copy of the letter dated September 29, 2014 is attached hereto as Exhibit "H". 

12. By letter dated September 29, 2014 from Gregory Azeff to Cassandra Kircwskie, the 

Receiver reminded Ms. Kirewskie that it had in fact responded to her letter of September 10, 

2014, and provided her with a copy of such response. The Receiver also advised as to its 
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availability for a hearing in November 2014. A copy of the letter dated September 29, 2014 

(without enclosures) is attached hereto as .Exhibit "l". 

13. Other than its receipt of the Notice of Discontinuance in respect of the Zirger Claim, the 

Receiver has not heard anything further from Ms. Kirewskie since the Receiver's letter dated 

September 29, 2014. 

GTULEAS.E 

14. The Receiver anticipated completing a sale of the Prope1ty to GTII, and entered into a 

three month lease with GTII effective February 22, 2014. Attached hereto as Exhibit ".J" is a 

copy of the lease agreement between the Receiver and GTII. 

15. GTII subsequently assigned its rights under the lease to Niagara Anaerobic Digester Inc. 

and Niagara Anaerobic Greenhouse Inc., but remained liable thereunder. 

16. GTII failed to pay certain expenses and was thus in default of its obligations under the 

lease agreement. By letter from the Receiver's counsel dated April 25, 2014, the Receiver 

notified GTII of its defaults and demanded that such defaults be remedied fo1thwith. CHU failed 

to remedy the defaults, and the lease agreement was terminated effective April 28, 2014. A copy 

of the letter dated April 25, 2014 is attached hereto as Exhibit "K". 

SUPPLY AGREEMENTS 

17. The Receiver had been processing materials supplied by North American Waste 

Management ("NA WM"), a party related to GTU, through the digester pending completion of 

the sale. Unfortunately, as a result of changes to its business model, GTII did not proceed with 
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the proposed transaction, and with the ending of the GTII interest in the Property, NA WM 

ceased supplying materials for processing. 

18. The Receiver agreed to accept materials from other sources to replace those previously 

supplied by NA WM, but such materials have proved to be in a more solid form than those 

supplied by NA WM, which was in a macerated state with smaller and less solid material. The 

mixers in the digester arc unable to process material in the more-solid form, and consequently 

digester operations have been limited pending deliver of a grinder to accommodate raw 

materials. 

19. Pursuant to agreements between the Receiver and each of St. Davids Hydroponics Ltd. 

("SDHL") and Sanimax Limited ("Sanimax"), SDHL and Sanimax agreed to provide funding 

for the Receiver to purchase a Titus Tl Grinder & Hopper (the "Equipment") required for 

processing of certain types of materials. Copies of the agreements with SDHL (the "SDHL 

Agreement") and Sanimax (the "Sanimax Agreement") are attached hereto as Exhibits "L" 

and "M", respectively, with the pricing redacted. 

20. Pursuant to the SDHL Agreement and the Sanimax Agreement (together, the "Supply 

Agreements"), the Receiver agreed to purchase the Equipment from Titus Inc. for a purchase 

price equal to the amount of $151,522 and to accept materials from each of SDHL and Sanimax 

for processing. 

21. The Supply Agreements for digester inputs are intended to complement agreements with 

the Ontario Power Authority for the sale of energy and are expected to enhance the value of the 

Anaerobic Digester segment of Vande11neer's business. 
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EFFORTS TO SELL PROPERTY 

22. Pursuant to the Initial Order, the Receiver was authorized to market the Property for sale. 

23. As noted above, although the Receiver had initially anticipated selling the Property to 

GTII, the proposed transaction did not proceed. 

24. Pursuant to an Asset Purchase Agreement dated June 26, 2014 (the "APA"), the Receiver 

agreed to sell the Property to 2258324 Ontario Ltd. (the "Purchaser"). A copy of the APA (with 

the purchase price redacted) is attached hereto as Exhibit "N ". 

25. The AP A contained a condition precedent in favour of the Purchaser, pursuant to which 

the Purchaser had the opportunity to review the Zirger Claim and related materials before 

committing to the transaction. 

26. On July 10, 2014, the Purchaser's counsel contacted the Receiver's counsel to advise that 

the Purchaser would not be proceeding with the transaction contemplated in the AP A. The 

Purchaser continues to express interest but to date no further offers have been received. 

RECEIPTS & DISBURSEMENTS 

27. Attached hereto as Exhibit "0" is a copy of the Receiver's statement of receipts and 

disbursements for the period ended November 7, 2014 (the "R&D Statement"). 

APPROVAL OF FEES AND DISBURSEMENTS 

28. The Receiver seeks approval of its fees and disbursements as well as those of its legal 

counsel, Fogler Rubinoff LLP, and its former legal counsel, Pallett Valo LLP. 
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29. The Receiver's accounts for the period between February 21, 2014 and October 31, 2014 

include the amounts of $103,814.05 in fees and $2,338.07 in disbursements plus Harmonized 

Sales Tax ("HST") in the amount of $13,736.44, for a total amount of $119,888.56 (the 

"Receiver's Accounts"). Attached hereto as Exhibit "P" is the Affidavit of Allan Rutman of 

Zeifman Partners LLP sworn November 11, 2014 incorporating copies of the Receiver's 

Accounts, as well as a summary of the perso1mel, hours and hourly rates of the Receiver. 

30. The accounts of the Receiver's legal counsel for the period between May 22, 2014 and 

October 31, 2014 include the amounts of $10,748.00 in foes and $70.04 in disbursements plus 

HST in the amount of $1,406.3 7, for a total amount of $12,224.41 (the "Counsel Accounts"). 

Attached hereto as Exhibit "Q" is the Affidavit of Gregory Azeff of Fogler, Rubinoff LLP, 

counsel to the Receiver, sworn November 12, 2014, incorporating copies of the Counsel 

Accounts, as well as a summary of the personnel, hours and hourly rates of the Receiver's legal 

counsel. 

31. The accounts of the Receiver's former legal counsel for the period between February 21, 

2014 and April 25, 2014 include the amounts of $2,200.00 in fees and $69.50 in disbursements 

plus HST in the amount of $295.04, for a total amount of $2,564.54(the "Former Counsel 

Accounts"). Attached hereto as Exhibit "R'i is the Affidavit of Bobby Sachdeva of Pallett Valo 

LLP, fom1er counsel to the Receiver, swom November 12, 2014, incorporating copies of the 

Former Counsel Accounts, as well as a summary of the personnel, hours and hourly rates of the 

Receiver's former legal counsel. 



INCREASE TO BORROWING LIMIT 

32. The Initial Order authorized the Receiver to borrow an amount of up to $250,000 in order 

to fund the receivership. As shown in the R&D Statement, the Receiver requires additional 

fonding to complete the receivership. 

33. The Receiver's borrowing limit has been exceeded for reasons that include the following: 

(a) Borrowing was intended to be short term, pending completion of an Agreement of 

Purchase and Sale with GTII. Unfortunately, as a result of changes to its business 

model, GTII did not proceed with the proposed transaction. As such, funding 

needs are for a longer tem1 and for a more significant amount than initially 

projected; 

(b) Lower than expected digester revenue; and 

(c) Weak floral sales combined with operating costs that are difficult to reduce. 

34. The Receiver recommends that this Honourable Court grant an Order increasing the 

borrowing limit by the amount of $750,000, to a maximum amount of$1,000,000. 

CONCLUSION 

35. For all of the above reasons, the Receiver respectfully requests that this Honourable 

Court issue an Order: 

(a) Approving the activities and conduct of the Receiver and its counsel as disclosed 

herein; 
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(b) Authorizing the Receiver to borrow an amount of up to $1,000,000 in order to 

fund the cost of the receivership proceeding; and 

( c) Approving the fees and disbursements of the Receiver and its current and former 

legal counsel. 

November 17, 2014 

ZEIFMAN PARTNERS INC., in its capacity 
as the Court-appointed receiver of Vandermeer 
Greenhouses Ltd. and not in its personal or 
corporate capacity 
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BETWEEN: 

(' 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

,_,,.-·· ,:·,:· ·, .-• .. 

Comt File No.: 

JAMES DELL, SOPHIE DELL, RON QUEVILLON, CHARLENE QUEVILLON, GEORGE 
LEPP, ERICA LEPP, RICHARD ZIRGER, JUDY ZIRGER, DAN LAVALLE, DINO 

LA VALLE, MARY LAVALLE, JOAN BOURK and, LARRY BOURK 

Applicants 

- and-

ZEIFMAN PARTNERS INC. as operator of the waste disposal site at 2021 Four Mile Creek 
Road, Niagara on the Lake 

Respondent 

APPLICATION UNDER Rule: 14.05(3), Rule 72.03 and Rule 75.06 of the Rules of Civil 
Procedure 

NOTICE OF APPLICATION 

TO THE RESPONDENT: 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicants. The claim 
made by the Applicants appears on the following pages. 

THIS APPLICATION will be heard on ~/Jrj) d r:J/J/r a-+ /tJ a rn 
in the forenoon or as soon thereafter as the applicali"on ma'y'b~\eard at 39~ University Avenue, 
Toronto, Ontario. 

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in 
the application or to be served with any documents in the application, you or an Ontario lawyer 
acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the 
Rules of Civil Procedure, serve it on the applicant's lawyer or, where the applicant does not have 
a lawyer, serve it on the applicant, and file it, with proof of service, in this court office, and you 
or your lawyer must appear at the hearing. 
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not have a lawyer, serve it on the applicant, and file it, with proof of service, in the court office 
where the application is to be heard as soon as possible, but at least four days before the hearing. 

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN 
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH 
TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL 
AID OFFICE. 

DATED: February 24, 2015 

TO: Zeifman & Partners 
c/o Greg Azeff 
Fogler, Rubinoff 
77 King Street West 
Suite 3000, P.O. Box 95 
TD Centre 
Toronto M5K 1 G8 

ISSUED BY~----­
Local Registrar 

Address of Court Office: 
393 University Avenue 
10111 Floor 
TORONTO 
MSG 1E6 
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APPLICATION 

1. The Applicants make an application for: 

a) an Order lifting the stay of proceedings dated February 24, 2014; 

b) an Order pursuant to ss. 2 and 5 the Farming and Food Production Protection Act; 
1998, S.O. 1998, c.1 declaring that the following disturbances coming from 2021 
Four Mile Creek Road, Niagara on the Lake ("the Vandenneer farm") do not result 
from normal farm practices: 

i) putrid, sharp and pungent odours that are frequent, offensive, intense 
and lingering; 

ii) visible and invisible dust and floating and falling particles of solid 
material with unknown combustion, respiratory, health, environmental 
and explosion risks; 

iii) unusual numbers of unsanitary and irritating flies, seagulls, rats and 
mice that leave droppings everywhere, including on produce grown for 
human consumption; 

iv) smoke and other emissions which pose a health and food safety hazard 
to food crops; 

v) frequent loud noises; 
vi) bright lights; 
vii) strong vibrations; 

c) an Order for the Respondent, who is currently operating the Vandermeer farm, 
anaerobic digester and waste disposal site, to cease the following practices as they are 
the cause of the disturbances listed above: 

i) operating 24/7/365; 

ii) operating without adequate noise and odour abatement technology; 

iii) authorizing commercial waste disposal trucks to enter the Vandermeer farm; 

iv) operating without taking appropriate measures to protect neighbouring farms 
from contamination to soil, air, water and crops; 

v) receiving, storing, inputting, processing and/or land applying any wastes that 
were not generated on the Vandermeer fa1m; 

vi) receiving, storing, inputting, processing and/or land applying grape pomace 
that was not received from a "farm operation" as defined by 0. Reg. 347 of 
the Environmental Protection Act; 
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vii) rece1vmg, storing, inputting, processing and/or land applying agricultural 
waste that was not received from a "farm operation" as defined by 0. Reg. 
34 7 of the Environmental Protection Act; 

viii) receiving, storing, inputting, processing and/or land applying "off-farm 
anaerobic digestion materials" that were not generated at an agricultural 
operation and that were received from an outside source as described in 0. 
Reg. 34 7 of the Environmental Protection Act; 

ix) receiving, storing, inputting, processing and/or land applying any wastes that 
were not generated by and received from a local farm operation within a 5 
kilometer radius of the Vandermeer farm; 

x) inputting any materials in the digester that do not meet the legal classification 
of exempt agricultural materials as set out in Ont. Reg. 347 of the 
Environmental Protection Act; 

xi) inputting more than 50% of off-farm wastes into the digester; 

xii) inputting an inconsistent and variable feedstock which is the cause of many 
disturbances such as odourous burps from changes in the feedstock; 

xiii) receiving, storing, inputting and/ or land applying any wastes that have strong 
odours, such as: grape pomace; DAF; fats, oil and grease ("FOG"); spoiled 
peppers; spoiled dog food; spoiled and off-spec foods; 

xiv) inputting any wastes that have not been content tested and which are not a 
pathogen free and odourless agricultural feedstock generated at and received 
from an Ontario farm operation; 

xv) storing feedstock and digestate in open bunkers and close to watercourses, the 
Sloma Municipal Drain and Four Mile Creek; 

xvi) processing non-farm wastes; 

xvii) operating an open flare; 

xviii) venting raw biogas; 

xix) land applying non-farm wastes and/ or land applying digestate in a manner 
that contravenes O.Reg. 267/03; 

xx) opening the feedstock and/or digestate storage containers and leaving their 
contents exposed to the open air; 
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d) in the alternative, an Order for the Respondent to modify the following practices: 

i) operating 24171365: 

The Applicants ask this Court for an Order that the Respondent: 

minimize traffic movements on the farm by only operating between 
the hours of 7 am and 7 pm; 
be prohibited from operating any machinery or equipment that 
generates disturbances outside these hours; 
the waste disposal site be closed on weekends and holidays for the 
same reasons; 
the waste disposal site have seasonal rest and dormant periods 
annually when the greenhouses' energy requirements are reduced and 
when the potential for the Respondent's activities to cause harm to the 
Applicants' crops are at the greatest; 

ii) truck deliveries and other sources of noise: 

The Applicants ask this Court for an Order that the Respondent: 

take fresh steps to minimize the noise disturbances from truck 
deliveries, pumps, compressors, generators, the power plant and 
overall scheme of the operation; 

iii) receiving off-farm wastes: 

The Applicants ask this Court for an Order that the Respondent: 

weigh and record the weight of all loads entering the farm to ensure 
compliance with the Vandermeer Ce1iificate of Approval and post this 
information on-line on website available to the Applicants and other 
concerned residents on a weekly basis; 
monitor and screen its feedstock for disease; 
carefully and thoroughly wash all vehicles, tires, clothes and footwear 
off as they leave the Vandermeer farm; 
take appropriate preventative measures to ensure that any waste 
materials it receives have been adequately pasteurized as the digester's 
feedstock contains plant and animal pathogens and parasites that may 
be dangerous to human health and crops; 
only use Vandermeer farm wastes to power the digester to reduce the 
amount of traffic, noise, dust, vibrations and other disturbances on and 
near the Vandern1eer farm and to reduce the risks of contamination 
from the pathogenic content of the feedstock and digestate; or, in the 
alternative, that the Respondent minimize the impact of transporting 
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any local farm wastes onto the Vandermeer farm through logistics and 
the use of alternative methods of transportation; 
the Respondent post all of its monitoring data on line on a weekly 
basis to ensure compliance with this Order; 

iv) storing wastes: 

The Applicants ask this Court for an Order that the Respondent: 

totally enclose the Vandenneer storage facilities and keep the digester 
feedstock and digestate covered at all times to prevent odours and 
pathogens from escaping; 
ensure that the buildings on the site be made airtight to eliminate 
odours escaping through the building envelope; 
install the best available technology for eliminating or abating odours 
from its storage facilities and also from any other part of its operation 
or activities that create odour; 
ensure that the feedstock is stored for a maximum of 10 days to 
enhance bio-security and to reduce the risk of cross-contamination; 
store only farm wastes as a feedstock for the digester to enhance bio­
security and to reduce the risk of cross-contamination as well as the 
amount of traffic, noise, dust, vibrations and other disturbances on and 
near the Vandermeer farm; 
minimize the impact of run-off through soil erosion avoidance 
techniques and the use of a storage cover at all times; 
have a vegetated filter strip designed, engineered and constructed by a 
qualified person to intercept and treat runoff by settling, filtration, 
dilution, adsorption of pollutants and infiltration into the soil as set out 
in the 0. Reg. 267/03 of the Nutrient Management Act, 2002, S.O. 
2002, c.4; 

v) Inputting non-farm wastes: 

The Applicants ask this Court for an Order that: 

the Respondent use only on-farm agricultural wastes to power the 
digester to reduce the amount of traffic, noise, dust, vibrations and 
other disturbances on and near the Vandermeer farm; 
the Respondent be prohibited from receiving, storing, inputting, 
processing any wastes that were not generated by and received from a 
local farm operation; 
the Respondent totally enclose its storage facilities and keep its 
feedstock covered at all times to prevent odours and pathogens from 
escaping; 
the Respondent input a consistent, pathogen free and odourless 
feedstock; 
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vi) Processing wastes: 

The Applicants ask this Court for an Order that: 

The Respondent avoid drastic changes to the feedstock to reduce the 
number of biogas "burps" and to reduce odours, control pathogens and 
reduce the risk of cross-contamination; 
the Respondent take appropriate preventative measures to ensure that 
any waste materials it processes at the Vandermeer fmm have been 
properly pre-treated and/or pasteurized as the digester's feedstock 
contains plant and animal pathogens and parasites that may be 
dangerous to human health and crops; 
the Respondent implement a practice to test all wastes prior to their 
processing; 
the Respondent implement such testing and inspection on site; 
the Respondent check moisture loads for health and safety reasons; 

vii) Land applying digestate: 

The Applicants ask this Court for an Order that: 

any resultant waste material that is not land applied on the Vandermeer 
farm be transported by carriers or brokers who have a Certificate of 
Approval to do so and appropriate training and that spill procedures 
will be in place; 
the Respondent be required to test all materials that leave the farm and 
that it be required to share the findings of such testing with the 
Applicants as soon as such material leaves the Vandermeer farm; 
the Respondent implement a practice to test all digestate and other 
resulting products to alleviate the risk of cross-contamination; 
the Respondent implement such testing and inspection on site; 
the Respondent create a Nutrient Management Plan for the storage, 
handling and disposal of its digestate that governs the location, rates 
and time of year its digestate may be land applied which complies with 
the Nutrient Management Act, 2002, S.O. 2002, c.4 and Regulations; 
the Respondent use or dispose of the digestate in a manner that 
prevents excess run-off to underground or surface waters; 
the Respondent use only safe and approved methods of transporting 
the digestate; 

viii) lighting: 

The Applicants ask this Court for an Order that the Respondent: 
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take fresh steps to mm1m1ze the light disturbances from truck 
deliveries and the industrial type spot lighting around the farm; 
take steps to address the visual impact of its activities by creating an 
appropriately sized berm and planting mature trees to screen and 
reduce the wind flow, reduce noise, light and dust disturbances; 

ix) operating without a bio-filter: 

The Applicants ask this Court for an Order that: 

the Respondent be required to purchase two bio-filters, one of which is 
to be installed immediately and the other which is to be stored on site, 
together with spare parts as a contingency to ensure that it is 
continuously taking all available measures to reduce the odour 
disturbances resulting from its activities; 
that such bio-filters will reflect the best available technology; 

x) operating an open flare: 

The Applicants ask this Court for an Order that: 

The Respondent enclose the flare to reduce the risk of fire, explosion 
and emissions as such smoke and lights are disturbances which are 
uncontrolled and unregulated; 

xi) Contingency measures: 

The Applicants ask this Court for an Order that the Respondent: 

take appropriate measures to be able to isolate the waste disposal site 
in the event of a catastrophe, fire, explosion, contamination or other 
emergency; 

e) an Order pursuant to s. 2(1.1) of the Farming and Food Production Protection Act, 
1998, S.O. 1998, c.1 declaring that the Respondent's receipt of wastes, treatment, 
nutrient management, storage, management, transport, land application and records 
keeping practices are inconsistent with 0. Reg. 267/03 of the Nutrient Management 
Act, 2002, S.O. 2002, c.4 and as such are not normal farm practices; 

f) an Order for the Respondent to disclose all of its records pertaining to its financial, 
maintenance and operational records; 

g) an Order declaring that the Normal Farm Practices and Protection Board is biased; 

h) an Order that this Honourable Couii assume jurisdiction of this matter and hear it; 
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i) costs on a substantial indemnity scale; and, 

j) such other and further relief as counsel may advise and this Honourable Court permit. 

2. The grounds for this application are that: 

a) the Applicants are tender fruit growers and/or residents who live in close proximity to 
the Vandermeer farm; 

b) the Certificate of Approval the Ministry of Environment ("the MOE") granted to the 
owner of the Vandermeer farm on October 30, 2009 converts the entire farm to a 
waste disposal site; 

c) the Applicants are experiencing the following disturbances: 

i) putrid odours; 
ii) smoke and other emissions; 
iii) excessive noise; 
iv) vibrations; 
v) unusually large numbers of seagulls, rats and mice; 
vi) bright lights; and, 
vii) swarms of flies; 

d) the Applicants believe that the Respondent's practices on the Vandermeer farm are 
the source of these disturbances as follows: 

i) putrid odours from the materials used to feed the digester and from feedstock 
stored in open bunkers, which the Applicants believe includes: food waste from Tim 
Ho1ion's; spoiled and off-spec pet food waste; grape pomace from off-fa1m anaerobic 
digestion materials; rotting produce; fat, oil and grease from unknown sources; silage; 
chicken parts and manure; rodents; spoiled soft drinks; and, waste water from food 
processing; 
ii) smoke and other emissions from the diesel generator, the feedstock storage 
bunkers, the digester and the open flare which often runs 24 hours a day for as many 
as 12 days on end to burn excess gas and which gives the rural neighbourhood an 
industrial appearance and which places the waste disposal site at risk of explosion; 
iii) excessive noise heard both outside and within the Applicants' homes with the 
doors and windows closed. Noise from: machinery; vehicles; trucks and traffic; 
loaders banging; pumps; the tractor used to move feedstock; the generator; and the 
bird audio-deterrent used to scare birds away from the feed bunkers; 
iv) vibrations, the source of which is unclear but must includes vibrations from 
machinery and vehicular traffic; 
v) unusually large numbers of seagulls which paint outdoor furniture, bbq's, cars, 
walkways, decks, patios, trees and everything in their path white with seagull 
droppings and make it impossible for the Applicants to have the benefit of and to 
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enjoy the use of their outdoor spaces, creating a health hazard and risking the safety 
of the Applicants' food crops; 
vi) bright lights that enter homes at odd hours disturbing residents and preventing 
them from getting a restful night's sleep; 
vii) swarms of flies which leave their droppings everywhere, and make it impossible 
for the Applicants to have the benefit of and to enjoy the use of their outdoor spaces, 
creating a health hazard and risking the safety of the Applicants' food crops; and, 
vii) unusually large numbers of rats and mice whose presence threatens the food 
safety of crops intended for human consumption and who live in such large numbers 
that a snowy owl has taken up residence near the site as it provides a stable source of 
food; 

e) both the MOE and the Ministry of Agriculture ("OMAFRA") have confirmed that the 
Vandermeer farm is the source of these disturbances; 

f) the Respondent had been operating the Vandermeer farm as a private receiver from 
July 19, 2011 until it was appointed the Receiver of Vandermeer Greenhouses' 
business and assets on February 24, 2014; 

g) as the Applicants are not creditors of Vandermeer, they were denied standing in the 
receivership application; 

h) the December 2, 2014 Order approving the Respondent's activities as Receiver does 
not approve of the practices that are the subject of this application; 

i) no Court or tribunal has considered whether the disturbances coming from the site are 
as a result of normal farm practices; 

j) the MOE and OMAFRA have repeatedly told the Applicants that they should seek 
such a determination; 

k) the Receiver is receiving, storing, processing and land applying wastes that the 
Applicants believe violate the Certificate of Approval and other applicable laws; 

1) the Vandermeer waste disposal site is permitted to operate without any time 
restrictions, that is 24 hours a day, 7 days a week, 365 days a year when other 
neighbouring farms do not create disturbances at night, weekends or holidays and 
when other anaerobic digester projects have limited hours of operation and even 
industrial waste disposal sites are not permitted to operate continuously; 

m) the Applicants have worked with the owner, the Town of Niagara on the Lake, the 
Region of Niagara, the MOE and OMAFRA to mitigate these and other nuisances 
but, despite any changes that have been made to the site and its operation, the 
practices on the site continue to deprive the Applicants of the use and enjoyment of 
their homes, properties and farms; 
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n) the Respondent's practices threaten some of the Applicants' livelihoods as they 
believe, and have in some cases been advised, that the emissions and other 
disturbances coming from the site are damaging their crops and rendering them 
unsafe for human consumption; 

o) the Applicants believe that the Respondent is not using the legally required 
percentage of on-farm and/ or agricultural source materials to feed the digester, as 
such, the Applicants believe that the activities on the site are not normal farm 
practices; 

p) this Honourable Court has jurisdiction to decide whether the activities on the site are 
normal farm practices as the Normal Farm Practices Board cannot give the Applicants 
a fair hearing; 

q) the Applicants state that the factual elements required to prove a violation of Ontario 
law are under the control of the Respondent or of a government agency. Without 
government cooperation, the Applicants have little possibility of meeting the 
evidentiary burden imposed by the Act, and would therefore effectively be denied 
access to the courts. And since Ontario law creates no alternative mechanism for 
resolving this type of disputes, the Applicants would be unable to obtain relief in 
respect of significant land-use disturbances. The Applicants state that this represents 
an unacceptably broad encroachment on traditional common law rights and as a 
result, require disclosure of all of the records pertaining to the farm and digester's 
operation, which are in the possession of the Respondent. The Applicants have no 
access to this information. While they have attempted to inform themselves through 
FOI requests, the MOE has not released all of its information to them, refused 
continuing access and required them to make a separate request for information from 
May 21012 (the date of their request) to the present; 

r) If this Court does not hear the Applicants' application, the Applicants will never have 
recourse against the effect on have to wait until the Respondent concludes a sale of 
the site to challenge the legality of the activities being carried on there, which would 
deprive the Applicants of their legal rights; 

s) the Receiver has been operating the digester since July 2011 and in that time, has only 
disclosed one potential purchaser, Green Tower Industries, a waste disposal and 
management company based in Quebec, not a farmer, who decided not to complete 
the purchase for reasons unknown to the Applicants; 

t) it could be years before the Vandermeer farm is sold, if ever; 

u) the Applicants will continue to suffer a greater and on-going inconvenience from not 
having the nature of the activities legally determined than the Respondent would from 
having this Court consider whether the practices on the site are normal farm practices; 

v) the Applicants will be denied access to justice if their application is not heard; 
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w) The Farming and Food Production Protection Act, 1998, S.O. 1998, Ch.1, ss. 2(1.2) 
and 5; 

x) The Environmental Protection Act, R.S.O., c. E. 19; 

y) The Planning Act, 

z) The Greenbelt Act, 2005, S.O. 2005, c.1; 

aa) The Nutrient Management Act, 2002, S.O. 2002, c. 4; 

bb) The Green Energy Act, 2009, S.O. 2009, c. 12, Sched. A.; and 

cc) Rules 1, 2, 14, 38, 39 and 59 of the Ontario Rules of Civil Procedure. 

3. The following documentary evidence will be used at the hearing of the application: 

i) the affidavit of Richard Zirger, sworn January 7, 2015; 
ii) the affidavit of Judi Zirger, sworn January 7, 2015; 
iii) the affidavit of Sophie Dell, sworn January 9, 2015; 
iv) the affidavit of Charlene Quevillon, sworn February 19, 2015; 
v) the affidavit of Ron Quevillon, sworn February 19, 2015; 
vi) the affidavit of Nick Kirewskie, sworn February 24, 2015; and, 
vii) such further and other materials as counsel may submit and this Honourable Court 

permit. 

February 24, 2015 Marshall Kirewskie 
Barristers & Solicitors 
201 - 88 Dunn Street 
Oakville, ON 
L6J 3C7 

Paul Marshall 
LSUC #: 33983T 

Cassandra Kirewskie 
LSUC #: 36765H 

Tel: (905) 842-5070 
Fax: (905) 842-4123 

Counsel for the Applicants 
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SUPERIOR COURT OF JUSTICE 
PROCEEDING COMMENCED AT TORONTO 

NOTICE OF APPLICATION 

Marshall Kirewskie 
Barristers & Solicitors 
201 - 88 Dunn Street 
Oakville, Ontario 
L6J 3C7 

Paul Marshall (#33983T) 
Tel: (905) 842-5070x223 
Cassandra Kirewskie (#36765H) 
Tel: (905) 842-5070x224 
Fax: (905) 842-4123 

Solicitors for the Applicants 
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April L2015 

VIA EMAIL 

Marshall Kircwskic 
Barristers and Solicitors 
88 Dunn Street, Suite 201 
Oakville, ON 
L6J 3C7 

Attn: Cassandra Kircwskie 

Dear Ms, Kircwskic: 

Fogler, Rubinoff LLP 

l! K·ng Street vVe:;t 
Su1lc 3000, PO f~<X< 9'..\ 

TfJ Ccntn; "lorth Towc1 
To1u1'ito, Of"l MS!< C8 

,, 4 I 6.fl64'J /00 I f: 41 £i.'J4 I .UW>2 

Reply To: Oreg i\zcff 
DircctDiat: 416.365.3716 
E-mail: gazcffkNoglcrs.com 
Our File No. 14/3857 

Re: Richard Zirger, .Judi Zirger, .James Dell, Sophie Dell, Ron Quevillon, Chal'lene 
Quevillon, Dino Lavalle, 1\lary Lavalle, Dan Lavalle, Larry Hourk, .Joan Hourk, 
Robert Zirger, Sharon Zirger, George Lepp, Erica Lepp and Mark Lepp v. 
Vandermeer Greenhouses and Niagara Anaerobic Digester Inc. 
2021 Four .Mile Creek Road, Niagara on the Lake 

We arc prepared to have your Application adjourned sine die provided that you agree to bring a 
proper motion to lift the stay of proceedings, within the receivership proceeding, before the 
Commercial List, as mandated by paragraph 29 of the Initial Order. You will also agree to bring 
any such motion on proper notice to the service list in the receivership proceeding. 

V'v"c have no issue with an expedited timclinc for the hearing of such a motion. IC you arc granted 
leave to proceed, then you can bring your Application back on. 

If' these conditions arc not acceptable to you, then we will attend tomorrow to request that your 
Application be dismissed in its entirety and \Viii seek costs, 

Please advise. 

Yours truly, 



FOGLER, IUJBINOFF LLP 

Greg 
GA/cc 

cc: Allan Rutman 

Page 2of2 
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FILEiDIRECTION/ORDER 

Plaintiff( s) 

Vs 

Dafendant(s) 

COUNSEL: 

(T/ e q fl z_ e //,. c--1 ..70s/~.c ~rt:.-=-"--...i Phone No: 
' " l'1 f"<.>-,.r.._1...:t- . 

~7. l? a.ss FJ<....c rC::C,../ I~ ~ ,/&.ee. ...... ..J · 

A) REPORTED SETTLED ( ) COUNSEL TOT AKE DISMISSAL ORDER. 

B) NOT READY; ADJOURN TO:----------------------· 

D} NOT READY; STRUCK OFF THE UST ( ) 

(~)/'' / .' . ; •, "'-' ~/~-e#'i'.'."-,/_, __________ _l 

{o.,vl-J 
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Mars irewskie 
Barristers~~Solicitors 

Piull David MarslrnU 
B,A,, 13.1.!:d., '.LL.B. 
£--moll: p.mnnhttW!!)bdwtt.c~ 

May 15; 2012 

Cassandra Klrewskie 
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By Regular MaU & Fa)( to: (519) 826~3259 

Normal Farm Practices Pi·otcctkm Board 
Ministry of Agriculture, Food and Rural Affail's 
1 Stone Road West 
Guelph, Ontario 
N1G4Y2 

Dear Board Members: 

RE: Vandermeer Nurseri~s~ An~erobfo Digester 
2021 .Four Mile Creeli: Road Niagara on tbi: Lake LOS lJO 
Certificate JJf Am:!rovid #9512~7QNNZJ {Odober 30, 2009) 

Nick Kirewskie 
OP'FlCE MANAGER 
l!·nl~il: ntld~\h@tbtlhi~t.rn 

We represent Judy and Richard Zirger. TI1~~ Zirgers Hve at 59 Hunter Roads RR #3, Niagara on 
the Lake, next to Vandermeer Nurseries. Together with other residents, the Zirgera have been 
experiencing unusual vibrafo::ms, :noises, odours and other disturbances. 

The Zirgers believe that the source of all these and other disturbances is Vandenneer Nurseries' 
anaerobic digester. For s0111e time. they and other tesidents have been working \Vith Vanderrn.eer 
Nurseries and officials from the Province of Ontario (both the Ministries of Environment and 
Agriculture), the Tmvn of Niagara on the Lake and the Region of Niagara to eliminate these 
disturbances. 

The Tovvn of Niagara on the Lake has established a working group to deal with complaints 
·emanating from the anaerobic digester. The Vandenneer Working Gtoup is comprised of the 
following members: 

OLOHOO"d 

Don Hilbom1 OMAFRA 
Randy van Berke!, Vandermeer Greenhouse 
Hugh Fra.<>er, OMAFRA 
Paul Cline, MOE 
George Lepp, Farm Representative 
Lola Emberson, Town of NOTL 
Rid1ard Zirger, neighbour 



Charlene Quevillon, neighbom 
Dan LaVaHe, neighbour 
Ron Phmche, EA to Kim C:raitor, MPP 
Stephen Bedford, Town of NOTL 
Sandra Philip, Region of Niagara, Public Health 
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From time to time other individuals representing other stakeholders join the Group. The 
Workit1g Group meets rcguhttly to document and address odour and noise complaints. 

\Vhile some steps have been taken to Tednce odours and noise from the site, the Zirgers continue 
to experience disturbru1ces that cannot be resolved through the process in place. In the Zirgers~ 
view, these disti.ub~ces are not only interfering with the enjoyment and use of their property, 
but also pose health and sa.f cty risks. 

The Working Group's mandate is to ameliorate the sounds and odours coming from the digester. 
It cannot decide whether operating a -waste disposal. site is a normal farm practice. Nor can it 
detennine whether the conve1·sion of off~site generated organic waste at the Vande1meer site to 
commercial energy is a norrnal farm practice. More importantly, the Group lacks the power to 
order that the digester cetise opera.ting. 

Neighbours have been encouraged to brillg an application for a Hearing before this Board at 
Working Group meetings. Accordingly, please find enclosed both a Hearing Application on the 
prescribed form and a Notice of Application for a Hearing before the Board following the 
Ontario Rules of Civil Procedure. 

Given that there have been very significant efforts made by both parties and also by third parties 
to address and resolve the Zirgers' complaints and that those efforts have been unsuccessful, tho 
Applicants respectfully ask the Board to use its discretion to waive its pre~hearing mediation 
requirement For the reasons set out herein and in our Notice of Application, we respectfully ask 
that the Board accept our application for a Hearing. Kindly confirm your acceptance of our 
application and advise as to when this matter ;¥ill be heard. 

Thank you, 

Encls, 

OLOIZOO«::l 



MERIDIAN CREDIT UNION LIMITED 
Applicant 

Court File No. CV-14-10443-00CL 
-and- VANDERMEER GREENHOUSES LTD. 

Respondent 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

PROCEEDING COMMENCED AT 
TORONTO 

THIRD REPORT OF ZEIFMAN 
PARTNERS INC., IN ITS CAPACITY AS 

COURT-APPOINTED RECEIVER 

Fogler, Rubinoff LLP 
77 King Street West 
Suite 3000, PO Box 95 
TD Centre North Tower 
Toronto, ON M5K 1G8 

Greg Azeff (LSUC #45324C) 
Tel: 416-365-3716 
Fax: 416-941-8852 

Lawyers for Zeifman Partners Inc. 
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